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OPINION:
ORDER ON MOTIONS FOR SUMMARY JUDGMENT

THIS CAUSE comes before the Court on the partiagbus motions for summary judgment. n1 This Cbesrd
argument on October 22, 2004, and additional arguinvas heard on September 30, 2005. The followireflip sum-
marizes the most salient facts of this case, alltath will be addressed in greater detail below.

nl Plaintiffs' Motion for Summary Judgment, filecai110, 2004; Defendant Flowers' and Williams' ("Fed
eral Defendants") Motion for Summary Judgmentdfileine 4, 2004; Intervenor Defendant Rinker Mal&ria
Motion for Summary Judgment, filed June 14, 200% a Motion for Summary Judgment filed jointly amé



Page 2
2006 U.S. Dist. LEXIS 12579, *

14, 2004, by six intervening defendants: Miami-Dadeestone Products Association, Inc.; Vecellio &Gan,
Inc.; Tarmac America LLC; Florida Rock Industriéss.; Sawgrass Rock Quarry, Inc.; and APAC-Florida,
("Industry Defendants"). Rinker Materials joinectivat motion, and the use of the term Industry beémts
will include Rinker.

[*3]

In 1991 the limestone mining industry approachetfal, state, and local government regulators avisixty-year
plan for mining in wetlands in southeastern Floridean area described by the industry as the "8LB&lt," near Ever-
glades National Park ("ENP") and related water eoration areas in western Miami-Dade County. Theimgi plan
included significant new areas of mining as weltastinued mining in areas previously permitted] eequired the
destruction of tens of thousands of acres of wdHdacated above the Biscayne Aquifer (the Coustyls source of
drinking water) in order to reach the limestonekrbelow. The following year, the Florida Legislaestablished a
Lake Belt committee to develop a plan that wouldhance the water supply for Dade County and thedtages" as
well as "maximize efficient recovery of limestonaile promoting the social and economic welfarehaf tommunity
and protecting the environment." Fla. Stat. 8 8¥39. Later that same year, in anticipation of pewnit applications
and requests to extend previously issued perrhitgsUnited States Army Corps of Engineers ("Corpsifjounced its
intention [*4] to prepare an Environmental Imp&tatement ("EIS") for limestone mining "which courapact ap-
proximately 54,000 acres of wetlands by the ye&028 northwest Dade County." AR65. n2

n2 Army Corps of Engineers' Administrative RecdéiK"), document number 65.

Over the next several years a number of issues raesed for discussion and analysis by interaggmnoyps and
other committees, e.g., risks to protected speeidsnt of need for locally-produced limestone jatd, potential con-
tamination of the Aquifer, and threats of additibin@erse condemnation lawsuits (one of the mirdogpanies, Flor-
ida Rock, had successfully sued the United Statétsei mid-1980s on a claim that the denial of ptrrfiar mining in
this area was an unconstitutional taking of propegcovering $ 21 million for 1,560 acres n3). Msés of these is-
sues revealed that while the Lake Belt area comtaige quantities of limestone, the mining woulectly destroy
wetlands, potentially contaminating millions oflgais [*5] of drinking water drawn daily from thegifer, and that
the large deep pits which remain after mining waddatively affect groundwater seepage rates irahdf surround-
ing water areas, e.g., ENP; also, the remnant iipits might compromise the larger program of Elaztgs restora-
tion.

n3 The mining industry's most active representadivé advocate throughout the administrative proceed
ings, Paul Larsen, reminded the Corps in Janua®$ 18at "the only question remaining [in the Flaridock
takings litigation] is the value of the lands whighl have to be paid by the U.S. Government. Basethis
precedent, any other permit denials by the CorplsarLake Belt Area would likely result in a detémation in
favor of the industry." AR257. At a meeting in JUI997 between DEP and the mining companies, lamgsw
(miners' land for State land) were discussed; thetmg also discussed that the land swap recomrtienda
must include a discussion of the takings historlyémnsuco [i.e. Florida Rock litigation] wetland&lahe po-
tential for future takings litigation. AR498 (Julyl, 1997).

[*6]

The Corps issued a final EIS in June 2000, AR6Mclwaddressed the issuance of mining permitdtyfyears
each, for a total of 14,300 acres to be minedénLidke Belt, including new and existing areas. péemit period later
was reduced by the Corps to ten years, as an agpamn@promise between the mining industry's urgiemands that
new permits (approx. 8,400 acres) be issued cometlyrwith extensions of soon-to-expire existingrpiés (approx.
5,900 acres), and the objections to the mining tHahwere being raised by federal and state agepicical govern-
ment, private organizations, and individuals. n4¢ Torps issued a Record of Decision ("ROD") in ApGi02,
AR1028, collectively approving the new limestonanimg permit applications and extending the terrthefpreviously-
issued permits, for a total of approximately 5,480es of mining to take place in ten years. n5 fidwe permits had an
initial three year review period, after which thermits could be modified, if necessary. n6
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n4 Indeed, the Corps and others referred to theseifs as "bridging permits" which would permit the
Corps quickly to grant extensions of existing pésnand to approve new mining in a reduced numbacds,
thereby allowing mining to continue until the Coquaild develop an acceptable plan for the fuly/fifears of
mining, i.e., a plan that didn't raise the sigrific wetlands impact, mitigation, protected spedigdrology, and
water quality questions raised by the plan thereuneview.
[*7]

n5 In April 2001, after the permit period was reeld@nd the total acreage was reduced to 5,400\ar se
Corps staff member explained to a senior membénited States Fish and Wildlife Service ("FWS")tthkame
of the mining companies still had permits that weeeng extended but were not going to be mineténnext
ten years, e.g., "Rinker's permit is 20 year pefmiR816. In February 2002, Corps staff observed the ten
year footprint would "actually . . . take 16 yrsmne." AR978. The ROD explains that the mininghis "ten
year" footprint "will not be mined out for 14 yedr&R1028 at 67, to allow for certain companiest timay need
the additional acreage to continue mining, in theng that they mine more rapidly than the industandard
rate. At a hearing before the Court on Octobe22®4, counsel for the mining industry indicated thia clients
"already had the right to mine most of the areal #hiat there wasn't much new area in the recesglyed per-
mits (which incorporated the existing permits). dently, most of the 5,400 acres at issue repreggraamit ex-
tensions/renewals and this ROD, which purportegiyraves ten years of mining, seems to authorizentare.

[*8]

n6é Interestingly, the Revised Public Notice isshgdhe Corps on March 1, 2001 -- the last noticthé&
public regarding the permits prior to issuancehef ROD -- stated that mining "would not proceeératie re-
view date unless the permits were specifically weetbwith modifications, if needed," AR737, but thaguage
of the ROD implies that the permits would continode valid after the review date, without a sgec#newal,
and that they only would be subject to "adjustmiehiR1028 at 73.

Plaintiffs allege that the Corps erred in issuimg ROD and awarding the permits n7 to memberseofittestone
mining industry to conduct mining activities fontgears on 5,400 acres withourter alia, updating the EIS that had
been issued two years earlier. Further, they alllegethe United States Fish and Wildlife Servit@/NS") failed in its
duty to protect the wood stork, and other speciesse habitats may be affected by the mining, bgrdghing that the
Corps' actions were "not likely to adversely affahbse species -- without FWS conducting its owlhdssessment
[*9] of the situation. Plaintiffs have alleged 1ations of the Administrative Procedures Act ("ABAS U.S.C. § 706;
the Endangered Species Act ("ESA"), 16 U.S.C. 811& seq.; the Clean Water Act ("CWA"), 33 U.S$C1251 et
seq.; and the National Environmental Policy ActERA"), 42 U.S.C. § 4321 et seq.

n7 The permits are issued for "dredge and fill'héi¢s in wetlands, pursuant to Section 404 of @ean
Water Act, as discussed in greater detail below.

The Corps and FWS ("Federal Defendants") arguettieabermitting process was handled correctly, aveulti-
ple year period, with the involvement and subsetjoencurrence of all major federal, state, andllagancies, and
that deference ultimately must be shown to therddaencies. They offer as evidence of their éetibive process that
they ultimately reduced the originally requestethpeperiod from fifty years to ten years, requitkdt the [*10] per-
mitted activities be evaluated after the first thyears, and also imposed additional conditionesponse to concerns
raised by objectors. The members of the limestoimingindustry ("Industry Defendants"), who werepéted to
intervene in this action because of their econamarests in the subject of this litigation, ardhat the permits were
issued legally, with sufficient analysis of envinoantal impacts, and that a failure to permit thising would result in
an improper restriction on private property intéses

PROCEDURAL BACKGROUND
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Plaintiffs initially filed their Complaint on Auga0, 2002, in the United States District Courttfoe District of
Columbia. The Federal Defendants filed an Answerranved to transfer the action to this districtd amembers of the
limestone mining industry filed a request to intare as defendants. n8 On August 4, 2003, the Hddefendants'
motion to transfer was granted, and on Decembe?@03, this case was assigned to this Court. Thet@oanted the
pending motion to intervene, and also granted Bitsihrequest to amend their complaint to incluwiEms based upon
new information submitted to the [*11] Corps aftiee permits had issued (in light of all defendargpresentations
that they had no objection to such amendment). n9

n8 The permits were issued to a total of ten congsaall of whom had been mining in the area suljec
previously granted permits. Only nine of the pesmaite at issue herein, however, because one obthpanies
receiving a permit, the Lowell Dunn Company, did abtain its permit until October 2004, i.e., sulpsent to
the date of the agency action under review he&inof the nine companies receiving permits areaggnted in
this action, and another, Continental Florida Matsy Inc., is represented indirectly through itsmiership in
Defendant Miami-Dade Limestone Products Associafioti, an organization which includes many of e
dustry Defendants (See Memorandum in Support ofdvidb Intervene, Exhibit D, in Docket Entry # Zhe
six directly represented are Vecellio & Grogan,. Ifatso known as White Rock Quarries), SawgraskRoc
Quarry, Inc., Tarmac of America, Inc., APAC-Flori¢ldso known as Pan-American Construction), Florida
Rock Industries, Inc., and Rinker Materials of iar Inc. (also known as CSR Rinker Materials Qofphe fi-
nal two companies which obtained permits, SunsRioek, Inc., and Kendall Properties & Investments, raot
parties to this action.

[*12]

n9 Plaintiffs’ Motion to Amend the Complaint wakeéi on March 25, 2004. On March 30, 2004, the Corps
responded to correspondence from one of the Ffaiatid "requested that [Plaintiff] provide any ambhal in-
formation . . . regarding the wellfield, includitige various documents . . . referenced in [Pldsitfubmitted]
report, as well as any other information you wishtaconsider, so that we may address these and mhti-
nent concerns in a timely manner." SAR1879.

The Amended Complaint, filed April 6, 2004, seeksldratory and injunctive relief and specificallieges the
following violations by the Corps: 1) insufficieahalysis in the EIS (Count V, NEPA and APA); 2)deé to prepare a
supplemental EIS prior to issuance of the ROD (EMMNEPA and APA); 3) issuance of the permits withsuffi-
cient analysis or opportunity for public particijeat (Count I, CWA and APA), and without completitige formal con-
sultation process required by the ESA or othernpregecting listed species (Count Ill, ESA); andléjiciencies in the
agency's response to Plaintiffs' complaints [*B3fer issuance of the permits -- Plaintiffs hadegrthe agency to pre-
pare a SEIS at that time (Count VI, NEPA and AR to stop the permitted activity pending a reseatidbn of the
agency's decision (Count II, CWA and APA). Plafstélso claim that FWS' concurrence in the Corpsigion that no
formal consultation was required and FWS' failareet-initiate consultation violated the ESA and ARZount V).

Summary judgment motions were briefed by all partend a full day hearing was held on October 2R42The
Federal Defendants subsequently notified the CoariMlay 2, 2005, that the anticipated completiothefinitial re-
view process, specified in the permits to be cotetiithree years after the permits were issued,dMoeildelayed. An
additional hearing was held on September 30, 280&hich time the Court posed several questiom®tmsel regard-
ing the status of the pending initial review argliss related to the announced delay. Shortly tiftehearing, Plain-
tiffs filed a request to dismiss, without prejudi€@ounts Il and VI of their Amended Complaint. M9 there have been
no objections filed as to the question of dismigsiil these Counts, the [*14] Court will grantttfequest, noting that
the claims may be renewed at an appropriate time.

n10 The Federal Defendants previously had arguesdhis Court lacked subject matter jurisdictioriov
Count Il and that it would be premature to addthesallegations in Count VI. Plaintiffs had argubkdt the
Corps' written response to Plaintiffs' criticismthé issuance of the permits constituted sufficlagency ac-
tion" to trigger this Court's review of the CorpsSponse and, thus, that these Counts might bédeoed. As
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the Court has granted Plaintiffs' motion to voluityadismiss Counts Il and VI, these arguments wit be ad-
dressed at this time.

nll The objections raised by the Federal Defendarddndustry Defendants primarily relate to whethe
Plaintiffs would be entitled to attorneys' feesane point for these dismissed claims. This issand that need
not be resolved at this time.

THE STANDARD OF REVIEW

Clarifying the Claims and Record to Be Reviewed

The [*15] Federal Defendants argue that theraisagnizable claim under the ESA against FWS fibinfato
engage in formal consultation (Count 1V) -- buhetthat such claims are to be reviewed under A A a point
which Plaintiffs concede. The Federal Defendargs afgue that this Court lacks subject matterdict®n due to an
alleged procedural defect regarding Plaintiffsimaléhat the Corps failed to complete the formal ESAsultation proc-
ess (Count Ill). The Court has examined the quesifavhether the Corps had sufficient notice ofiRigs' intent to
sue, and has determined that since Plaintiffs' Maf; 2001, letter, AR793B, specifically incorp@atheir September
25, 2000, notice of intent to sue, and becausedieiar from the record that the Corps had infoionarom Plaintiffs as
to their claims, that it thus would not be errartiois Court to address the substance of the diteganow presented by
Plaintiffs. As noted above, the Court has dismigSednts Il and VI. Therefore, in summary, the claiappropriate for
review are those in Count | (Corps' issuance op#renits/ROD in compliance with CWA and APA), Coliht{Corps'
compliance with ESA), [*16] Count IV (FWS' comatice with APA), and Count V (Corps' preparatioftEt$, and
failure to issue SEIS pre-ROD, in compliance witBIA and APA).

Generally, judicial review of an agency actioniimsited to review of the record available to therageat the time
of the final action which forms the basis of thengdaint. There are only a limited number of sitaa which permit a
reviewing court to review extra-record materialsne of which is when an EIS is challenged, becaush a challenge
raises questions as to the sufficiency of the amalyontained therein.

Although the focus of judicial inquiry in the ordiry suit challenging nonadjudicatory, nonrulemaking
agency action is whethagiven the information available to the decision-maker at the time, his decision
was arbitrary or capricious, and for this purpdeefocal point for judicial review should be thevadis-
trative record already in existence, not some rengnd made initially in the reviewing court,' in RE
cases, by contrast, a primary function of the cutd insure that the information available to tleei-
sion-maker includes an adequate discussion of @mviental effects and alternatives, [*17] which ca
sometimes be determined only by looking outsideattministrative record to see what the agency may
have ignored.

Suffolk County v. Secretary of Interior, 562 F.2268, 1384 (2d Cir. 1977) (district court did not iraccepting extra-
record evidence and testimony, but clearly errecbimcluding that such evidence and the record tedddEPA viola-
tions in preparation of EIS for proposed leasingftshore oil and gas resources) (citations omjtitadics in original),
quoting Camp v. Pitts, 411 U.S. 138, 142 (1973).

The parties have submitted the Administrative Réadrthe Corps ("AR"), including its supplement, atotal of
seventeen compact disks, with an index alone shatbire than 100 pages in length. The record censishousands of
pages of reports, correspondence, maps, studmsstdandwritten notes, and electronic mail messagpanning the
time period of 1980 -- 2004. In addition, the Admtrative Record of the FWS ("FAR") consists oftditarge binders,
and includes additional materials on computer digle decision documents themselves total more 2200 pages,
e.g., the EIS is 992 pages, including [*18] appessl Subsequent to the amendment of the compthanederal De-
fendants submitted a certified Supplement to Adstiative Record ("SAR"), containing an additionppeoximately
150 documents dated as recently as April 27, 280d beginning as early as July 24, 2000. n12

nl12 As noted above, when complaints are raisedtaroagency action, the Court generally reviews onl
the administrative record and only for the periddiroe leading up to the challenged action. In dase, how-
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ever, it appears that the Federal Defendants &edrgf an administrative record for review that goell be-
yond the date of the issuance of the ROD, i.e.athi®n which is the primary focus of the Plairgtiffllegations.
Presumably, this was done in an abundance of cautitight of the multiple allegations in the Amea®tiCom-
plaint, and also to include documents which hadbeéentified as missing from the original recordes
AR1336.

The parties have attempted to introduce matetiaissimply did not exist [*19] prior to the datkétbe ROD. For
example, Plaintiffs offered the report of Dr. StawvPapadopulos as to potential contamination oAthéfer by mining
activities, and his report was referenced in Piightorrespondence to the Corps dated Februargd®. SAR1317.
According to Plaintiffs, Dr. Papadopulos conducaetdacer dye study in April 2003 which suggest$ tigptosporid-
ium and giardia, microorganisms which negativelgetfdrinking water safety, can travel faster/svevionger in water
than previously thought. n13 See Am. Compl., Attaeht 1. This information clearly is material toaprehensive
analysis of environmental impacts from mining; howm because this report was completed after tteafdhe ROD,
the Court only cursorily reviewed the informaticontained therein to determine whether the substahttee report
suggested that the EIS failed to analyze adequtitelgontamination risks. n14 The recent submissignthe Industry
Defendants present a source of material that Agtwas not in existence prior to the ROD, but alsts not any part of
the administrative record (not even the supplenteetard). For example, excerpts from the Lake [*Belt 2004
Annual Report, dated January 2005, are offerectoahstrate that the mining industry recently hastmonducting
water quality monitoring studies. See Docket E#t59, Exhibit A, Attachment 1. n15 The Court apjmess the ef-
forts by the parties to amplify the record eviderimg despite this intriguing information accumathby the parties
after the issuance of the ROD, the Court has madéetermination on the issues based upon thedeeanless other-
wise expressly noted -- with each alleged agentigraceviewed in light of the appropriate agenegsord through the
date of that specific action.

n13 For example, the organisms could reach thectest area around the Aquifer's wellfield pumploga-
tions from as far away as five miles instead ofdahe-half mile setback figure that the Corps prasip had ap-
plied. See Am. Compl., Attachment 1.

n14 The Industry Defendants promptly provided tl@n analysis of the Plaintiffs’ information. Acdang
to a memorandum dated March 15, 2004, from MacVieaderico & Lamb, Inc., there were "significanblpr
lems with the modeling approach and assumptionBfoPapadopulos]" and the mining industry mairediits
position that "permitted mining activities do natge an imminent threat to the wellfield or publ@hh."
SAR1327 at 1818.
[*21]

n15 Although the Court has not relied on thesenter®terials (submitted by the Industry Defendafus)
its analysis of the issues presented hereinpibssible that the inclusion of these materialheéCourt's record
may be of some assistance during appellate revfiestrich is required. The Court therefore deniesRlantiffs'
Motion to Strike these materials.

The Relevant Statutes, Rules, and Regulations

The standard for granting summary judgment is senadipplied that it is rarely examined; a briefigtis instruc-
tive here, particularly in light of the constraimts judicial review of agency actions such as thadsdlenged herein.
The burden on the moving party is a high one: te@hit of all the evidence, considered in a lighstrfavorable to the
non-moving party, must demonstrate the lack ofrauge, triable issue of material fact. Celotex CartpCatrett, 477
U.S. 317 (1986). Under this strict standard, sunyadgment is appropriate only if the record evickeshows that the
moving party is entitled to judgment as a mattelaef. [*22] Rule 56(c), Fed. R. Civ. P. When @eurt is reviewing
an administrative agency's decision, the summatgrmient standard must be applied consistently \wighntandate that
great deference be given to agency actions. n16
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nl16 To reconcile the principle of agency deferenith the charge of taking all the evidence in figit
most favorable to the non-moving party is partidyldifficult as to the summary judgment motiorefil by the
Federal Defendants. Indeed, this Court has stutlidrguments in that particular motion with exéegaare
in order to abide by the directive that the Cowrisider all the evidence in a light most favorabléhe non-
moving party, i.e., Plaintiffs, without doing viglee to the principle of agency deference, i.e edifg to the
moving party -- the Federal Defendants.

Plaintiffs have alleged violations of the APA amVaral environmental laws: NEPA, CWA, and ESA. TiRA
permits a court to set aside an agency's actiovdingys [*23] or conclusions only where they aparfid to be "arbi-
trary, capricious, an abuse of discretion, or ot not in accordance with law," 5 U.S.C. § 7042, or "without
observance of procedure required by law," 5 U.§.@06(2)(D). Courts have adopted the APA standardview,
specifically the "arbitrary or capricious" n17 tess to each of the environmental statutes at isst&in. See, e.g.,
Marsh v. Oregon Natural Resources Council, 490 B68, 375 (1989) (rejecting "reasonableness" stainoliareview
in favor of APA's "arbitrary or capricious" standas to NEPA claims); Preserve Endangered Are@obb's History,
Inc. v. U. S. Army Corps of Engineers, 87 F.3d 1,24249 (11th Cir. 1996) (applying "arbitrary or dampus" standard
to CWA claim); Fund for Animals, Inc. v. Rice, 853d 535, 547 (11th Cir. 1996) (narrow "arbitrarycapricious”
standard applicable to ESA claims).

nl7 Some courts describe the test as whether greggction was "arbitrary and capricious," whilleers
describe the test as "arbitrary or capricious.héitgh the distinction may be of little significantieis Court has
applied the test as stated in the APA, i.e., wasatfency action "arbitrary" or "capricious" (or "@puse of dis-
cretion" or "otherwise not in accordance with laws)J.S.C. § 706(2)(D). merely colorable or natngiicantly
probative is not sufficient. Id.

[24]

"The court shall not substitute its judgment faattbf the agency." Preserve Endangered Areas db'€btistory,
Inc. v. U.S. Army Corps of Engineers, 87 F. 3d 1,24246 (11th Cir. 1996), citing Citizens to Prese@verton Park,
Inc., v. Volpe, 401 U.S. 402, 416 (1971). The pipat purpose of the deferential review is "to pobtegencies from
undue judicial interference with their lawful distion, and to avoid judicial entanglement in atedtpolicy disagree-
ments about which courts lack both expertise afatnimation to resolve." Norton v. Southern Utah VEildess Alli-
ance, 542 U.S. 55, 66 (2004) (court can only coragehcy to act when the agency had an enforceabldaldo so).

This deferential standard of review does not inany suggest a "rubber-stamping"” role for the iz rather, the
Court must "immerse" itself in the evidence in artibedetermine whether the agency decision wasmatiand based
on consideration of the appropriate factors. n18, 8a., Ethyl Corp. v. Environmental ProtectioreAgy, 541 F.2d
18While the evidentiary burden on the movant isgrithe opposing party [*25] has a duty to preséiitmative evi-
dence, i.e., to identify supporting evidence irs thilministrative record, in order to defeat a prigpmipported motion
for summary judgment. Anderson v. Liberty Lobby;.ImM77 U.S. 242 (1986). Evidence thatis 1 (D.€. 1976) (en
banc) (EPA had rational basis for promulgating fetions to reduce lead content of gasoline beckagkemissions
presented significant risk of harm).

The close scrutiny of the evidence is intendeddiacate the court. It must understand enough abeut t
problem confronting the agency to comprehend thenimg of the evidence relied upon and the evi-
dence discarded; the questions addressed by theyaged those bypassed; the choices open to the
agency and those made. The more technical the tbesmore intensive must be the court's effortrto u
derstand the evidence. . . . The enforced educattorthe intricacies of the problem before theraxyeis
not designed to enable the court to become a sygecy that can supplant the agency's expert decisio
maker. To the contrary, the court must give dueafce to the agency's ability to rely on its own d
veloped expertise.
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[*26] Id. at 36. Importantly, deference to an aggs decision is not required if the agency hdsddo follow its own
regulations. "The failure of an agency to complyhwis own regulations constitutes arbitrary angrizdous conduct.”
Simmons v. Block, 782 F.2d 1545, 1550 (11th Ci8@)9(citation omitted) (agency did not follow itavo regulations
in accepting cash bid that was lower than creditdfiered pursuant to sale of surplus propertyd;aso, Sierra Club v.
Martin, 168 F.3d 1 (11th Cir. 1999) (agency decisiot entitled to deference since decision viol&ational Forest
Management Act and its implementing regulationsibygathering species data prior to approving tinsade).

n18 While the evidentiary burden on the movantréay the opposing party has a duty to presemdfi
tive evidence, i.e., to identify supporting eviderie this administrative record, in order to defeg@roperly
supported motion for summaryjudgment. Andersonibetty Lobby, Inc., 477 U.S. 242 (1986). Evidenicatt
is merely colorable or not significantly probatigenot sufficient. Id.

[27]

The narrow scope of this Court's review does natgblinders on the Court nor does it reign inGbert's author-
ity once it has determined that an agency hasteidlas own regulations. Indeed, the deferentidigial review of an
agency's actions should oblige that agency toassclully the reasoning behind its decisions ireotd demonstrate
clearly that such decisions were issued in compéanith governing laws -- such candor would enshat our nation's
environmental laws are respected.

ANALYSIS

[. INTRODUCTION

Although the permits at issue are described agtfeins,400 acres of mining over a ten year peramtording to
Plaintiffs, the Corps' permitting decision was siyrfthe first phase of a much larger plan to transf more than
15,000 acres of Everglades wetlands to miningqi&s the next several decades." Am. Compl, atain®ffs argue
that the Corps' reliance on reports prepared Ipaat for by the permit applicants, i.e., the mingampanies, improp-
erly influenced the environmental analysis requisgtNEPA, the CWA, and the ESA -- particularly aghie consid-
eration of whether there were other available andrenmentally [*28] preferable sources of limesto Plaintiffs
claim that the Corps violated NEPA by failing tdljuiconsider the "no mining" or "curtail future nitg" alternatives
to approving the mining plan, and that the perstitsuld not have issued because the permit appliaited to dem-
onstrate, as required by the CWA, that there werpracticable alternatives to permitting mininghie Lake Belt. Ac-
cording to Plaintiffs, the Corps' EIS failed to byze all direct, indirect and cumulative impactsuiing from the min-
ing -- particularly as to groundwater seepage, amitiation of drinking water pumped from the Aquiflerough well-
heads in the Lake Belt, the destruction of endadj@amod stork habitat, and increased urbanizatiamd that the
ROD failed to provide an adequate discussion oftwitiiigation would be required for the inevitabldvarse effects of
the mining, e.g. the conversion of thousands adsof wetlands into mined-out deep quarry pits.

Plaintiffs also attack the ROD, which included @erps' conclusion that the permit action would "navte a sig-
nificant impact on the quality of the human envir@ant," for failing to adequately explain why minings being [*29]
approved despite the strong objections that had kmsed by several governmental agencies andsotRtintiffs ar-
gue that the Corps' failure to hold a public heponto encourage public participation in the péting process vio-
lated the CWA and NEPA; for example, Plaintiffsentliat the public never received notice of the fistrien "special
conditions" until the permits were issued, everugtothose "special conditions" revealed comprongset® the trans-
fer of mined property to the public and other isstieat had been the subject of substantial cniticis

In addition, Plaintiffs claim that the Corps and B\W'rred by deciding not to enter into formal coteidn under
the ESA regarding the potential impact on the wstodk population, and by failing to re-initiate cuittation after the
receipt of additional information on the wood stetkabitat, as well as by not taking required stegmotect other spe-
cies.

The Federal Defendants assert that the long agen@w process was handled correctly and that #ffgimave
not provided evidence that demonstrates that therte provided by the mining industry were biasethat contradicts
the industry's reports. [*30] Mining has beenaing in the Lake Belt area for decades, accordinty¢ Federal De-
fendants, and the Corps was required to consi@etetonomic hardship on the mining industry" arel'fegal issues"
that would arise if the permits were not issuedoliRBrief, Docket Entry # 42, at 4. According tetRederal Defen-
dants, the EIS provided a comprehensive envirormhantlysis, and the ROD provided a sufficientliaded mitiga-
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tion plan; they also argue that the subsequensidecio reduce the amount of acres and the lerfgime for mining
under the permits satisfactorily addressed theamscthat had been raised by objectors. The FeBefahdants also
claim that the evidence regarding the wood stogkupation in the area does not establish that itstaawill be nega-
tively affected, nor were any other species goinige harmed by the mining. As the Corps had redesxéensive writ-
ten comments throughout the deliberative procéssi-ederal Defendants claim that a public heariag mot neces-
sary; they also argue that a number of public waooks and meetings were taking place regarding #ike Belt, and
that they did not have to do anything further toemage [*31] public participation.

At the hearing in September 2005, the Court heagdraent from the parties as to whether it woulghedent to
stay consideration of the undeniably ripe issué# completion of the initial, i.e., three-yearyiew of the permits. n19
No consensus emerged, and the Court determined thatild be improper to delay decision on theseés -- particu-
larly if such delay were to be perceived as amgiteby the Court to provoke a particular agencyoactThis Court's
responsibility is simply to determine whether thel€ral Defendants fulfilled their duties and notiédermine whether
a remand is "practical” in light of subsequent depments. n20

n19 The attractiveness of that approach was thheirvent that the Corps ultimately determined tta
permits should be revoked, i.e., that the mininghoease at the conclusion of the initial revidwenta remand
of this matter -- which the Court had begun to datee would be necessary based upon the existouyde-
might not have been necessary.

n20 The presence of the recent materials in thet cecord certainly tempts the Court to review theror-
der to determine whether (or how) any of the trowhissues have been addressed, but such reviewd Wweu
improper and, in any event, probably would not abithe remand which the Court reluctantly has lcoied is
required in this case. This Court will, of coursatertain appropriate motions from the partiesrdfuumstances
develop which require modification of this order.

[*32]

The Court has studied this case very carefully,iamtisturbed by the fact that so many strong dhgas to the is-
suance of these permits had been raised by otlvermmental agencies, as well as by individuals,taatithe adminis-
trative record reveals an urgency and pre-deteiomabout the decision-making process that may fesulted in a
less than full consideration of important issuessMmportantly, such a rushed approach n21 tageacies' specifi-
cally charged duties is contrary to the dictatetheffederal environmental laws, both procedurafgl substantively,
and leaves this Court with the inescapable cormusiat the decision-making process suffered frobstntial defi-
ciencies which resulted in agency decisions thaewet in accordance with these laws.

n21 The casual observer might question the Cazhiisacterization of the process presently undeewev
as "rushed" -- particularly in light of the decatiat passed between the Corps' 1992 announcenheteidr &
the industry's requests and the ultimate decisidsstue the permits in 2002. Indeed, at the comererat of
the Court's review it seemed that such a lengthggss certainly would compel the conclusion thatréview
was comprehensive enough to satisfy the environsthéaws; it was only upon a deeper examinatiorhefre-
cord that the Court discovered that many signifiéssues fell prey to a "rushed" and inadequatéyaisa de-
spite the number of years that passed.

[33]

At both the first and the supplemental hearinghengummary judgment motions, the Court heard exte@sgu-
ment from learned counsel for all parties. Alsocadition to reviewing the decision documents dredfarties' briefs
thoroughly, the administrative records of both @@ ps' and the Fish and Wildlife Service have tsadied in great
detail. The Court's review has disclosed seveedsof critical concern in the manner in whichalyencies proceeded
with respect to these permits. These areas anaeditbelow, and then addressed in more detail iatéris opinion.

First, there is an underlying theme of pre-deteatiom evident in the frequent reference by the €asfaff to the
historical presence of mining in the area, the €mpwift rejection of suggestions that mining kegpgied or limited, and
the omnipresence of mining representatives and téeiinders that the Florida legislature's creatiba Lake Belt
Committee indicated the state's support for minadgitionally, the record reveals that Corps stadfe fully aware
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that one of the permit applicants, Florida Rockeadly had filed a successful regulatory takingdlehge against the
Corps in [*34] the early 1980s which resulted isignificant settlement in 2001, after the EIS wablished. n22 (The
ROD describes the case and settlement. AR1028.)aT87%he extent that this sense of inevitabiligrmeated the
agencies' decision-making processes, there isrelikiglihood that procedural safeguards, such asdlenshrined in
NEPA and the CWA, were overlooked or viewed as pairtant in light of the expected approval of theimg. The
Court also is concerned about the perception, stgddy comments of Corps staff, that the Corps"wegotiating"
with the miners, rather than serving as the regeyaagency n23 charged with enforcement of thistgts environ-
mental laws. n24 The Court is mindful of the chradles faced by the agencies, many of whose emplajemdy la-
bored long hours to attempt to protect our nattgsburces while meeting the demands of this wej&oized industry,
but the Court cannot ignore the obvious: the Cdigsot exercise the full range of its authorityf bather allowed
negotiations with miners to result in proceduralrstuts and other abuses of the discretion thabbas entrusted to
the agency. n25

n22 A year before the settlement was reached,iarséarps staff member wrote to DEP staff and ather
observing that "the feds have tried to settle Wwithrida Rock. | think that has hurt these [permdfiefforts."”
AR710. In November 1996, an attorney for the Cdrpd asked for advice from the Department of Justice
whether a settlement with Florida Rock was "wolth price" and questioned "how much money . . . didiolw
out of the federal treasury to settle the takinggation." AR337.
[*35]

n23 The Court questions what role the threat oftat@l takings litigation played in the permittinigci-
sion, and whether the decision to issue the pemotdd have been different if sufficient funds (e budget of
a land-acquiring agency) existed to acquire thddawned by the miners rather than grant the psrifiie
Corps' regulatory program "does not have the aitthonder Section 404 of the Clean Water Act toentake
land acquisition. . . . and the costs of the minland alone [41.5 square miles] will probably ed& 1 billion.
... AR637. "The Corps is not a land managemggenay and does not have the necessary congresaional
thorization or funding to acquire conservation IRdAR1028 at 37.

n24 For example, in early 1997, a Corps staff membeed in a message to FWS staff that the minarg ¢

sortium was "pretty fragile" and that "right novetk are lots of unhappy folks . . . so if we coddort some
progress towards a consolidated federal posititinink that would help extinguish some of the flathe ap-
parently suggesting that FWS should agree to thd Pitigation ratio (i.e., 2.5 acres of restoregtlands for
each 1 acre destroyed) that had been generallptctby other agencies but which was lower than FAtS
requested. AR464. One year later, when the mimidgstry walked out of an interagency meeting bezaus-
set that negotiations weren't going their way, Gagpresentatives still pursued the industry te 1sthey want
to continue working on this." AR560, AR558. In J@2I901, Corps staff noted concerns that the coalftomed
by the mining industry (to seek a collective pejmitght "collapse [and our workload will surely nease].”
AR843. Finally, in March 2002, senior Corps staffeed to modify mitigation calculations "to se¢hi takes
care of the miners concern [since the miners wahappy with the Corps' method of updating mitigatie-
qguirements on the permits to be renewed]." AR1009.

[36]

n25 It is abundantly clear from the record thas fhiocess involved many experienced and very well-
intentioned public servants, striving to find aregtable and correct solution to a complex prohitethe face
of consistent pressure from the permit applicantstheir representatives, as well as a deadlineseg by the
Florida Legislature. Advocates for protecting tiwisonment by minimizing mining also participatetdthe
process, although to a significantly lesser extieat the mining industry -- and each referred &dther as
"special interests." AR914, AR549/FAR123.

Second, the urgency of the Corps' actions, whicteiectable at different points in the record, haye resulted in
decisions that were arbitrary or capricious. Famgle, this urgency may have compromised the glfibbjectors,
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including agency staff and members of the publidutly voice their concerns -- thus restraining thandatory agency
coordination and public participation that are Miements of the federal environmental laws. Thstnelear evidence
of the timing pressures faced by the Corps [*3FHisclosed in the EIS, which reported that if @ops did not issue
permits for mining before September 30, 2000, "tenmitigation fee [$ .05 per ton of rock minedlie Lake Bel]
will be suspended until re-adopted by the Floriégiklature." AR614 at 100. The Corps' earlier aptesnto reach
agreement with the miners on a higher mitigatian(fef $ .08 per ton, AR560) had been unsuccessiuhe effect of
this state legislation may have been to push thp<im grant the mining permits, and to do so pthympather than
risk the ability to collect substantial funds frahe mining industry to pay for the required mitigat This area of con-
cern was expressed in communications between #ecags assembling the mining and mitigation plamsraay have
caused the FWS and EPA to decide not to pursuedbgictions further, even though their areas oiceon apparently
remained unresolved, e.g. potential groundwatetaznimation, adequacy of mitigation plan, etc. lamlear whether
each of the agencies' objections actually had bddressed fully, or whether there was a conceffed ¢ reach
agreement in order to keep the process moving tbgranting the [*38] permits with a mitigation faeplace, or
whether -- as Plaintiffs suggest -- the objectimese not pursued further because of fear of relgrigihin and be-
tween agencies. n26 Finally, the Corps' failureak® the time to hold a public hearing and its latkeaningful en-
gagement with the general public, i.e., not justglrmit applicants or select environmental advpgaoups, stand as
further evidence of the regrettable effects of muighhrough such important environmental decisidie examples
above highlight the circumstances that lead taittimate and unfortunate result: certain of thermigs' decisions
lacked a rational basis and were not supportetidydcord before the agency at the time.

n26 While Plaintiffs argue that this change in plesition of FWS and EPA (in 2001 and 2002, respec-
tively) is more than coincidental to a nationalpa in political administrations, there is no retevidence to
support that assertion and this Court is unwilliagiraw such a conclusion upon the present regandicularly
in light of the timing of the agencies' earlier effjons -- some of which were strenuously raise&B and
FWS after the change in administrations took placearly 2001.

[*39]

Third, the rush to finalize the permitting decis@leo may have compromised the analysis and sfdergiiew
that is vital to this type of endeavor, particwaak to the determination of an environmental aselgainst which to
measure impacts regarding groundwater seepagalsmds to the study of potential contaminatiothefAquifer. One
interagency group's report makes several referandf®e compressed time schedule in which it wgsired to per-
form its analysis as to alternative scenariosterrhining, noting that very little empirical datasvable to be accessed
and analyzed. n27 The Corps' rush to issue thdiil&der to be able to meet the September 30, ,2080nit deadline
imposed by the Florida Legislature) may explainribtable absence of updated relevant scientifityags. For exam-
ple, of the 38 scientific references cited in th8,Eearly half (sixteen) were at least twenty gezld by the time that
the EIS was issued, and only one had been publisfthth the past five years. AR614 at 106. n28 Atbe Federal
Defendants admit that they did not engage in fomoakultation according to the ESA as to any spgedespite the
confirmed [*40] presence of the endangered wootksh the Lake Belt. Most importantly, Miami-Da@®unty,
through its Department of Environmental Resourcasidjement (DERM), raised strong objections to theng and
began the process of reviewing its wellfield prtitaes (which prohibit mining within a certain distze from the well-
heads in the Lake Belt area), and updating itsfigkllprotection ordinance, Chapter 24-12.1, Coflliami-Dade
County, to ensure that the setbacks were suffittatcommodate the increased risks presentedebgdtiitional min-
ing, AR1028 at 54, but the permits were issued fieetite County completed its study, and withoutG@logps conduct-
ing its own study. n29 The County's request fouhlip hearing, submitted in July 2000, AR654, was &éven re-
sponded to until it was denied by the Corps in ApRD2, AR1023. This failure by the Corps to addglyaconsider
relevant factors mandates a remand to the agendyrfber deliberations.

n27 "Data pertaining to hydrology, water qualitydangineering models, while considered valuab&ew
impossible to develop given the [short] three mathedule." AR614 at 841.
[*41]
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n28 The reports contained in the Appendices oflig(issued in June 2000) were of more recent gata
although they did not necessarily rely on more meédata. For example, Appendix A, "Hydrologic Argiyof
Limestone Mining South of Tamiami Trail Between Kre Avenue and the L-31N Canal," submitted to the
Lake Belt Advisory Team to the South Florida EctsgsRestoration Working Group, April 24, 1997, e b
half of Kendall Properties and Investments, by gtévconsultants MacVicar, Federico & Lamb, Inc. Téggort
was updated in February 1998, see AR614 at 244wasdased upon an October 1997 Lake Belt Modedldev
oped by SFWMD (which used June 1 to Nov. 30, 1869;wet condition" and Jan. 1 to May 31, 1989 ds/"
condition™).

n29 It may be that the preliminary tests conduetegart of the initial review indicate no negativgpact as
of yet, as has been suggested by the recently sigbinMemorandum for Record, see Federal Defendsots'
tice of Filing, dated September 27, 2005, but @asirt must find in the administrative record suéitt guaran-
tees that the agency examined the long-term impdietsning on top of the Aquifer, regardless of aupse-
guent short-term testing results. To require amghéss would indicate that this Court had igndredpublic
interest protected by the CWA or had allowed thepSdo do so.

[*42]

Perhaps most significantly, the record does nagaksufficient support for the Corps' decision tihatre were no
practicable alternatives to mining, nor have thefbrsubmitted by the parties satisfied the Coudltscern on this point.
The regulations implementing the CWA, found at 4B.R. 230.10, prohibit the issuance of a dredgefifir{thto wet-
lands) permit ifinter alia, practicable alternatives exist. An alternativépisacticable"” if it is "available and capable of
being done after taking into consideration cosisténg technology and logistics in light of overptoject purposes.” 40
C.F.R. 230.10(a)(2). There is a rebuttable presiamphat practicable and environmentally preferaiiternatives exist
if the activity being proposed "does not requireess or proximity to or siting within the speciglatic site in question
to fulfill its basic purpose (i.e., is not watempasdent’)." 40 C.F.R. 230.10(a)(3). In this cageGbrps admittedly
failed to make the presumption that a practicabttenvironmentally preferable alternative existeD The Corps
disregarded this regulatorily [*43] mandated praption because it determined that the proposedngiiwias water-
dependent since the applicants had requested ®imthese specific wetlands; but this circuitoessoning is im-
proper. If the Corps had made the proper presumptiee miners would have been required to overchm@resump-
tion by proving convincingly either that there weie practicable alternatives or that other altéveat e.g., mining in
other locations in South Florida, northern Floridégbama, etc., would have a more adverse impath@environ-
ment. The Court has reviewed in detail the 199@ntepf Paul Larsen, which was submitted on behiathe mining
industry, and upon which the Corps based its eatiadysis of practicable alternatives. n31 Aftetiee/ing that report,
the Court does not find record evidence to overctimagresumption that should have been appliethédybrps. n32
That is, my reading of the 1999 report and the €atiscussion thereof, is that there appear taéetipable alterna-
tives to mining in the Lake Belt; thus, if the Cerpad not failed to apply the presumption thatamdated in the CWA
regulations, such alternatives would have beerstiyated [*44] more rigorously and, perhaps, dateed to be prac-
ticable and environmentally preferable.

n30 "In this case, the proposed activity is theaetion of particular mineral resources locateganticular
wetlands. It would be meaningless to state thatdbtivity could be carried out elsewhere. Thus,Glorps
properly did not apply a presumption that practieaditernatives were available." Federal Defendd&egly,
Docket Entry # 42, at 16.

n31 See "Analysis of the Practicability' of Non-kaRelt Alternative Sources to Supply Florida's Datha
for Basic Construction Materials." AR583 (also umbtd with EIS as Appendix |, AR614 at 923).

n32 It bears mention that the information in tlEpart should have been tested independently and rig
ously by the Corps, since it was commissioned bintarested party in the permitting process. Indéeel re-
port's author, Mr. Larsen, was hired by a party sehimterests would have been in direct (finan@afflict
with a recommendation that mining be relocated fthenLake Belt.

[*45]

While the Corps refers to its duties under the mmrnental laws throughout the decision documentdso has
stated that it must "weigh the rights the propemiers have to use their property, the public feedhaterial to con-
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struct houses, roads, schools, and other infrasieicand potential ecological and economic impetfselocating
mining to other locations]." AR637. Shifting thecfes to the situation it inherited, and apparentigrapting to argue
that prior land use approvals for mining in or néner Lake Belt area left the Corps with little atebut to approve
continued mining, the Corps notes that "decisignthie State of Florida, by Miami-Dade County andoliyer agencies
contributed to the original decision by the landevento locate their mining in this area.” Id. Tkeard, taken as a
whole, reveals that the weight given by the Cogothée above concerns was such that it overwhelimedignificant
environmental factors, regarding the adverse imphttte mining in the Lake Belt, that should haeeib given greater
weight.

To summarize, my specific concerns regarding thep€aetermination that the mining required siiimghese
wetlands, [*46] and the agency's consequent failapresume that a practicable (and environmgmpadiferable) al-
ternative existed, compel my conclusion that thisecmust be remanded to the agency for furtheysieallhe other
issues identified above, e.g., the failure to cadormal consultation under the ESA, the lackisttbsure of impor-
tant information to the public, the rush to grdre permits before the County completed its wetlfigtotection studies,
etc., offer additional support for the Court's dasion, as will be explained in more detail belde Court has pro-
vided this rather lengthy introduction to assig farties, and now turns to an expanded analysrseqgfoints summa-
rized above.

II. THE FACTS n33

n33 This is a summary of facts found in the adntiatsre record and which essentially are undisputérd
Court has taken notice of items of factual intenestpinions by other courts (particularly the tas$ decision
reported at Florida Rock Industries. Inc. v. U1 F.2d 893 (Fed. Cir. 1986), which was includethe
Corps' administrative record, AR9), and has refeedrselected outside sources but only to the ettahsuch
information provides a general context for the egwdf the administrative record presently befoee@ourt.

[*47]

Southeastern Florida's miles of densely populateguofront are matched in significance by thousafi@sres of
wetlands lying several miles to the west of thestalaurban areas. The wetlands are part of theglages ecosystem,
stretching south from Lake Okeechobee to the Rolkdys, which has received international attentiononly because
of its ecological uniqueness, but also becausa ainprecedented multi-billion dollar restoratiolgram initiated in
the past several years. n34 Restoration of theystas is required because of the harmful effecsltiag from dec-
ades of development in the area, n35 spurred inbyahe Corps' own Central and Southern FloridaSE) Project,
which provided, among other benefits, flood confoolthe coastal areas, thus allowing for theieegtve urban devel-
opment. n36 The C&SF Project Comprehensive ReviemyS"Restudy"), authorized by Congress in the2l9ater
Resources Development Act (WRDA) with specific guide provided in Section 528 of the 1996 WRDA, AR,1
examined the entire ecosystem and lead to theianeatthe Comprehensive Everglades Restoratiogriamn (CERP).
The CERP study area, encompassing 18,000 [*48arsquiles, includes 66,400 acres of marshes, reise@and re-
charge areas in Palm Beach, Broward, and Dade {@sudescribed as the East Coast Buffer, along Wiiter Con-
servation Areas (WCAS) to the west, i.e., consdeharshes designed to hold surface water for phelpiurposes,
including flood control, groundwater recharge, éstl and wildlife enhancement. n37 The CERP isgtesi to pro-
vide an environmental buffer to the Evergladespage reduction for the water conservation areatensapply bene-
fits through groundwater recharge, and the enhaeneof thousands of acres of wetlands that onceosed the Ev-
erglades. AR618 at 226. Presumably this programeet to greater health for the multiple specidégchv utilize these
wetlands, including the endangered wood stork areatened American alligator, both of which haverbebserved in
the Lake Belt area. AR614 at 40-50, 672, 688-98hdtuld be noted that the CERP is only a studyoticypdocument
and does not itself authorize any projects, biteratecommends projects. Federal Defendants' Rejafy Docket En-
try #42, at 9.

n34 The federal government has declared "strongatipfor the 30-year, multi-billion dollar Compreh-
sive Everglades Restoration Plan (CERP), descakéthe most comprehensive and ambitious ecosystsio-
ration project ever undertaken in the United Stathite House Press Release, January 9, 2002ableaat:
http://www.whitehouse.gov/news/releases/2002/0120009-3.html. The estimated cost of the first ptafse
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CERP is $ 7.8 billion. AR1152 ("Final IntegratedsBibility Report and Programmatic Environmental &tip
Statement, Central and Southern Florida Projectf@@ehensive Review Study, April 1999, page vii).
[*49]

n35 For example, multiple species have been negdgtaffected because of changes in the naturalrwate
patterns and the loss of almost half of the histBrerglades. "Animals living in the Everglades Wowead' the
water patterns, and know' where to go to find tedfand water that they needed for successful deptimn
and survival under a range of natural conditiongas the combination of connectivity and spacé ¢heated
the range of habitats needed for the diversitylafigs and animals. . . . Wading birds, perhaps rf@e any
other animal, assess the quality of habitats dweentire basin of south Florida wetlands, befoa&ing deci-
sions' about where and when, or even whether,40"n®R 1152, page iii, Xi-Xii.

n36 "The C&SF Project, which was first authorizgddopngress in 1948, is a multi-purpose project that
provides flood control; water supply for municipaiglustrial, and agricultural uses; preventionaifwgater in-
trusion; water supply for Everglades National Parkg protection of fish and wildlife resources tighout the
study area. The primary system includes about 1n0i#s each of levees and canals, 150 water costinad-
tures, and 16 major pump stations.”" AR1152 at dage. Historically, water flowed generally to theushwest
and contributed to surface and groundwater flowhénEverglades. After the C&SF project, flood cohaind
water delivery were reconfigured to serve the uneeds of South Florida, and excess rainfall teatiuo flow
west now flows east toward the ocean. The levessls, and water control structures "fundamentidtsred
the hydrology of the Everglades, changing the mheet flow of ground and surface water." Souhidra
Water Management Dist. v. Miccosukee Tribe of Indisb41 U.S. 95, 100 (2004).

[*50]

n37 The WCAs consist of surface water managemenbumdments, covering 1,372 square miles, with a
combined water storage capacity of 1.8 million deet, acting as long hydroperiod sawgrass marstésh
store and convey freshwater for groundwater reehargl reduction of hurricane-induced wind tidesddition
to those uses mentioned above. AR618 at 388.

All of these restoration efforts are particulamydortant to the health of the Biscayne Aquiferpaderground
freshwater reservoir lying beneath most of MiamdB&ounty and the primary source of drinking wéteiSouth
Florida. AR1028 at 4. In October 1979 EPA officyallesignated the Biscayne Aquifer to be the solerimcipal source
of drinking water for all municipal water systenns $outheast Florida]." AR1176. The Aquifer, maddéimestone-
bearing materials such as shells, coral, and $segins beneath the wetland soils and extends ép#h f approxi-
mately 100 feet. AR614 at 27, AR1028 at 5. MiamEB& ounty has taken steps to study and protecfuality of this
important freshwater source, n38 and operates &¥éd] public wells in an area known as the Nvest Wellfield,
which is described as "the largest drinking watelifield in the State." AR617 at 5. n39 The fifteeslls located in the
Northwest Wellfield collectively draw water up frotme Aquifer to supply 40% of the County's drinkingter. n40
AR617 at 5, AR1028 at 5. One of the County's mmgtdrtant concerns is that the Aquifer not be suliececlassifi-
cation as "groundwater under direct influence"wface water-as such a reclassification (from tfes@nt classifica-
tion as "groundwater") n41 would require a costlydification of the County's regional water treattrkilities.
AR1175. n42 Such modifications would be requiredriger to control the spread of disease-causintebbaand other
pathogens. n43

n38 In 1985 the Dade Wellfield Protection Study @rpestablished by the Dade County Commission, pro-
duced a report on the topic, and designated piotezbnes around the wellfields. The County issaeeport
on August 16, 2000, as part of its ongoing effartgerify whether the existing setbhacks restrictiniging from
areas near the wellfield were enough to avoid rigksontamination. AR1175.
[*52]
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n39 Another County wellfield, the West Wellfield,lbcated immediately east of the mining occurring
south of Tamiami Trail. AR1028 at 53. The Court hddressed the wellfield contamination risks ordyaathe
Northwest Wellfield, but this does not indicatetth@aning poses no risks to the West Wellfield.

n40 "The Northwest Wellfield is a major uncontamé@thsource of municipal drinking water for Miami-
Dade County, Florida. The wellfield consists ofddn wells that supply a current demand of 15Ganilgal-
lons per day (MGD) and a planned future capacit®2i MGD. . . . The South Florida Rockmining Caatitis
proposing to mine 8,400 additional acres, totadilrgost 20,000 acres eventually mined out in theeLBé&lt
area. This would leave most of the Northwest Waltifioccupied by open water." AR1175 (technical repce-
pared by DERM, August 16, 2000).

n4l "The surface water treatment rule promulgatet®B89 by EPA requires that public water supplies d
rived from groundwater under the direct influenésurface water' (GWUDI) receive the same treatrasniva-
ter supplies derived directly from surface wat&R1175 (technical report prepared by DERM, Augu&t 1
2000).
[*53]

n42 Upgrading the water treatment plants to treatlisease-causing organisms would cost approxiynéite
250,000,000. AR654.

n43 "Microorganisms that during their life cyclerospores, cysts, or oocysts . . . can survivéoiog pe-
riods in the environment and can be very resigtanbnventional treatment practices at drinkingewv#cilities.
Giardia, Cryptosporidium, and relatives such asl@yora and Microsporidium can survive for monthsoéme
water environments. Cryptosporidium can surviveatgethan six months in some water environmentdsand
also resistant to conventional chlorination. Adifitlly, there are other pathogens emerging as @econo mu-
nicipal drinking water supplies. One such pathoigembacteria, Mycobacterium avium, which is alsimdne
resistant and, unlike Giardia and Cryptosporidiuhiciv need a host to reproduce, regrows in the enmient."
AR1175 at p.37 (DERM technical report, cites ondifte

The "Lake Belt" n44 area includes 57,515 acre90osquare miles, AR1028 at 4, of "ecologically fimis, de-
graded, and developed areas" of wetlands, [*546Rat 382, which form the northwestern edge offMiBade
County and border the eastern edge of EvergladésrdéhPark (ENP) and Water Conservation Area 3ECASB).
n45 See mapAppendix A to this opinion, AR614 at 16. The entire Lake Bebka is within the "Lower East Coast"
region of the Restudy, see AR1152; CERP plangi®atea include conversion of two quarry pits neervoirs
ringed with subterranean seepage barriers to gristeainderlying Aquifer. n46 The Northwest Wellfiés located in
the Lake Belt (toward its eastern border).

n44 The Sierra Club (one of the Plaintiffs heraihjected "to the euphemism of a so-called Lake Belt
Plan™ and complained about the use of the attra¢éirm "when what is actually being evaluatechignamense
system of quarry pits that cause considerable adwetological effects and provide minimal, if aegological
values." FARS80. To be consistent with the admiaiste record, the Court has used the term "Laké'Bel
throughout this order, but expresses no opinicio aghether the term accurately describes the ddwar and
deep water-filled pits, visible in photographstie tecord, that remain after the wetlands are olgestrby min-
ing.

[*55]

n45 "The area is generally bounded by Krome Avdoube west, the Florida Turnpike to the east Nlie
ami-Dade/Broward County line to the north, and KadhBrive to the south." AR1028 at 2. It also ipoeted
that the Urban Development Boundary (UDB) formsdhetern boundary of the Lake Belt. AR610 at 22.

n46 "Two limestone quarries in northern Miami-Da&sunty will be converted to water storage resesvoir
to supply Florida Bay, the Everglades, Biscayne &ay Miami-Dade County residents with water. Th@QQ-
acre area will be ringed with an seepage barrggc$ fo ensure that stored water does not leakijarcant
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groundwater does not seep into the area. . . .f€atare includes canals, pumps, water controtsiraes, and
an in-ground storage reservoir with a total capazitapproximately 90,000 acre-feet located in Mi&rade
County. The initial design of the reservoir assumdg®0 acres with the water level fluctuating frground
level to 20 feet below grade. A subterranean sez=pagier will be constructed around the perimeiernable
drawdown during dry periods, to prevent seepageeksand to prevent water quality impact due tdigke
transmissivity of the Biscayne Aquifer in the ar€he reservoir will be located within an area pregub for rock

mining. . . . The purpose of this feature is totaegand store a portion of the stormwater runaffrf [nearby
canals] and to provide water deliveries to Biscagag to aid in meeting salinity targets." AR1152xat9-19,
9-20.

[56]

Mining in the Lake Belt area has been ongoing stheel950s n47 and, as a result, approximately05a@@es of
quarry pits already existed at the time the ROD issised in 2002, i.e., approximately 10% of thed_Blelt area al-
ready was a quarry pit. AR1028 at 58. Indeed, ragking and agricultural use already had altered@pmately 30%
(i.e., approx. 17,254.5 acres) of the Lake Beltprily affecting the wetlands lying to the easttod Dade-Broward
Levee, as well as those wetlands south of Tamiaail, T.e., closest to the border of Evergladesiodat! Park. In the
remaining unaltered 70% of the area, the invasidedestructive melaleuca plant is expanding ragidly westerly
direction, AR1028 at 4, due -- at least in patb-the actions of the mining industry itself oviee past decades.

n47 "Companies have acquired property and minedrbok from open-pit quarries in the area now known
as the Lake Belt since the 1950s under Miami-Daolen€/ zoning and wetland permitting regulations."
AR1028 at 35. "Rinker has purchased or leased #mulssof acres of property in the Lake Belt areast\id
Rinker's property has been owned for many yearsRinker's flagship operation is the FEC Quartyis
quarry has been in continuous operation sincedhg @970s and is the largest aggregate quarryghyme) in
the United States -- producing approximately 13iomltons of finished aggregate annually. . . . Hi&C
guarry also has a concrete pipe plant, a conceeliemix plant and a concrete block manufacturiranpl. . .
The SCL quarry was opened in 1958 by LeHigh Ceraadtwas purchased by Rinker in 1976. Since Rinker's
purchase, SCL has been in continuous operatidre-Miami Cement Mill operates 24 hours a day, selays a
week. . . . Rinker is also the operator of the Kahidrome quarry. This quarry excavated limestometfie pro-
duction of Portland cement from the 1950s untilldte 1970s. While cement is no longer produced¢raime,
the aggregate portion of the operation continues. See Affidavit of Rinker President, Exh. 1Docket Entry
# 34.

[*57]

Melaleuca, which has been declared a Federal Nexideed and a Florida Prohibited Aquatic Plant, tiegly af-
fects wetland functions and "threaten[s] the cdrihe Everglades ecosystem." AR614 at 39-40, 3§2483. n48 Rock
mining (and construction of required roads anddasgrk pad areas) is one of the "abiotic factoas tave influenced
the current distribution of the cover types [indhgimelaleuca] in the Lakebelt Region," AR614 at3%8 383. This
unnatural activity has shortened hydroperiods asdipted surface water sheet flows, resulting e 'alteration of the
historical long hydroperiod wetlands to shorter doyzkriod prairies, causing shifts in vegetativecgecomposition
and species richness." Id. "Since its introductida South Florida in 1906, Melaleuca has beconabdéished in areas
that were historically wetlands, especially thosessed by reduced hydroperiods.” AR614 at 39. n49

n48 The Court observes the irony that melaleuggiraily was believed to be a benefit to the Soudni&a
environment. Melaleuca was "introduced into Flofican Australia in 1908, and again in 1912, by ptéven-
trepreneurs hoping to utilize the extraordinarilgthevapotranspiration rate of the tree to drywprep land,
and at the same time produce commercial wood doetii AR204 at 21-22 (this report is a discrediteplort
which was submitted to the United States Bureddioks; the report cites a personal conversatioh BERM
staff in 1993 as the source of the information almelaleuca, cited here solely for the observatibove).
[*58]
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n49 Interestingly, the mining industry has arguet the Corps has agreed, that the melaleucaaafest
character of portions of the Lake Belt wetlanddifies their further degradation -- indeed, dedtiarc-- by
mining. AR614 at 383, 420. "The majority of thisifimg] impact would occur to melaleuca infested leved's,
which would have a positive benefit of removingademtial seed source of this highly invasive exefiecies."
AR614 at 83. "The 41,000 acres mining area [refd@rgna longer term mining plan] is virtually alsariously
degraded wetland." AR22 at 5. It seems unusualahatdustry's permission to engage in further mvhental
destruction is partially derived from the destrontalready attributable, at least in part, to thdustry's prior
actions.

Mining not only has caused a greater infestatiothefexotic melaleuca, but also "has created eixteaseas of
deep water habitat, which do not naturally occusdnthern Florida." AR614 at 39, 383. The miningustry claims
that these lakes will be of recreational benefit,anoreover, that the lakes actually [*59] previnat further spread of
melaleuca -- but the recreational benefits willidéted and the claim of melaleuca control is diggalu n50 In addition,
the lakes are of questionable environmental vdtweexample, the presence of the lakes increasesdabpage of pre-
cious groundwater from other Everglades wetlan8$. The deep lakes are particularly problematic whbeated in
proximity to the L-31N Levee/Canal which lies ntfae border of ENP, to the south of Tamiami Trabl2Mhe L-31N
"cuts through an area of extremely high groundwidey, most of which originates from [the Park]...The key to
improving water conditions in . . ., especially the Everglades, is controlling the seepage questitow leaving the
Park in a way that both minimizes the total amaifritow and returns as much of this flow as possiiol the Park. . . .
The quarries . . . do result in an increase in gdaater flow to the east [i.e., away from the P4rkR614 at 230, 241,
and Appendix A. For example, studies suggest thiaihgnthe entire Krome Quarry tract (Kendall Prdjesy, closest to
the ENP boundary), when compared to mining onlypifexiously permitted lakes, may cause [*60] asimas an
11% increase (i.e., an additional 3 cubic feetgeeond per foot (cfs)) in seepage from the Paringuhe dry season,
ARG614 at 244; the Pennsuco also may be affectet,am average reduction of 35 days in the lengitsdfydroperiod
as compared to the situation of mining only thenptted lakes in the area, AR614 at 244. n53

n50 An internal NPS document is illuminating:

The argument that the creation of deep lakes weld diminish the threat of melaleuca flies in
the face of a decade of successful battles agaielsieuca. Land managers have been using best
management practices advocated by the Florida ERetst Plan Council's "Management Plan for
Melaleuca in Florida". Rock-mining is not one ob$le practices. Conventional integrated pest
management actions (a combination of mechanicatnaal, and biological control measures) is
proving very effective in reducing the establishireemd distribution of melaleuca. Unlike rock-
mining, these accepted control activities do netiltein the irreversible loss of wetlands, but in
their recovery. Native wetlands can be reclaimedhfmelaleuca infested wetlands; we have seen
this within the [Everglades National Park] and elsere. Furthermore, melaleuca infested areas,
while floristically poorer than natural marshes gmdiries, do have ecological value because they
are still wetland communities and support plant aiidlife.

SAR1336 at 2386. Although this document appeatBarSAR, it reportedly was before the Corps asyess|
August 18, 2000, but was omitted from AR666 whenrécord was produced, see SAR1336. Another docu-
ment omitted from AR666 noted that "Melaleuca wiltade those [shelves around the quarry pits]gast
does in any wetland community in southern Florida: SAR1336 at 2472.

[*61]

n51 The mining industry has expressed concerrtlieatake Belt area not be confused with the broader
Everglades -- asserting that the Lake Belt is myédo part of the Everglades ecosystem. "We haweaice cer-
tain there are no misconceptions related to Evaeglassues. The area East of Krome Avenue and-8fCa-
nal used to be part of the Everglades but was hyglieally cut off by the [C&SF] project in the egr1950's.
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Historical drainage used to be toward the west $tiark River Slough by sheet flow and ground wHdbsv.
Now drainage is reversed." AR19 at 7. "The Lake Beda is located in former Everglades wetlandfR22 at
8. The area "was severed from the Everglades itn966s." Intervening Defendants' Reply brief, Dddketry
# 44, at p.3. These arguments are not addresseih has the Federal Defendants admit that the mdtlat is-
sue are "Everglades wetlands." AR1028 at 2; Feddtndants' Memorandum, Docket Entry # 33 at 7.

n52 ENP noted that the mining was proposed to lséoas as 1,000 ft to the L-31N levee, which wadild
rectly impact the hydrologic conditions in the amjat marshes of ENP, and that "mining has never peanit-
ted this close to a primary water supply conveyara®l, such as L-31N." AR825. Mining in the firsh years
is permitted as close as 1,000 ft from the L-31atahR825, AR977.

It is beyond question that limestone is a valugibéaluct of the environment, and the record sugdhatsa good
quality and quantity of limestone exists underlthke Belt wetlands and other areas of Miami-Dader®p n54

The limestone rock resource found in the Lake Bedia is of high quality. The resource is an impotta
public resource needed for the continued growthppdperity of the State of Florida. This was recog
nized by the State Legislature. . . . Rock in th&d Belt is one of the few deposits in the Staa¢ theets
Department of Transportation requirement [sic]tfardness and chemical content. Rock from the Lake
Belt supplies much of Dade County and 40 perceth®State's rock, sand and cement for concrete, as
phalt and road base [see EIS, Appendix I]. As othiging areas in the State are depleted, the Laie B
Area is expected to supply a greater percent oSthte's rock in the future.

AR1028 at 82. n55 The mining industry also hasmafited to establish that Lake Belt limestone igasficular impor-
tance to the entire State. "That Florida has exétgiimited resources of construction grade roctésonstrated by
the fact that [*63] this expensive-to-transportenal was used to build Cape Kennedy and Disnelgisic], both
more than 150 miles north of Dade County." AR2092-3t n56

[*64]

n53 Similarly, seepage from WCA-3B toward the wegiht increase 5% (16 cfs) during wet periods and
4% (9cfs) during dry periods when compared to ngranly the permitted lakes. AR614 at 244.

n54 "The Dade County deposit spreads under thenwateas and out into the wetlands of the waterarens
vation areas. . . . Mining is incompatible with andand uses (it is very heavy industry) and aisompatible
with the high quality wetlands of the conservatamaas. The narrow strip of mining lands is clasdifas a wet-
land but this wetland has been seriously degragiatfdinage and by infestation by Melaleuca, aniexote
species imported from Australia in about 1900 AR22 at 4 ("The South Florida Limestone Miningalition
Year 2050 Fresh Water Lake Belt Plan," issued 1%57€.992). "The 20,000 acres of deep mining inaluide
the Lake Belt Plan would take approximately 60 gg¢arcomplete at the rate of 300 to 400 acres @ar. \he
project should thus be complete in the year 20BR22 at 7.

n55 The argument that Lake Belt rock is one ofahky rock types to be approved by the Department of
Transportation ("DOT"), and thus mining must counénis specious. Indeed, the DOT's "Standard Specif
tions for Road and Bridge Construction, Editiorl®86," provide that "limerock of either Miami or &la for-
mation may be used." AR19 at 27. Moreover, Pldmtibte that the mining industry actively engagéb state
officials to define what rock should be used. "Tlae Belt miners have successfully lobbied the FOOT-
corporate the Dade County limerock specificatianis the FDOT roadbed material standards."
AR549/FAR123.

n56 There is nothing in the record to support thsad and impressive statements by Paul Larsemdeg
ing Disney World and Cape Canaveral/Kennedy SpacedaC except one handwritten note, which seemslgimp
to report the amount of concrete required to baifghrticular hotel. "Dolphin Hotel, 45,000 cy ofncoete
which required about 40,000 T. of aggregates. Disloes not like to give out this kind of informatie- picture
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is hard to find." AR19 at 93. The Corps includeddem's report in the EIS, as Appendix |, AR6143x,%p-
parently adopting his statement therein that "tRigmeyworld and Cape Kennedy [sic] were construfiteih
Lake Belt Rock."

[65]

In addition to the existing quarry pits, agricuibuses, and melaleuca-infested areas, the LakeBelincludes
an area of relatively undisturbed wetlands, i.@t prairies of high functional value, n57 descrilasdhe Pennsuco n58
wetlands and comprising approximately 13,000 aloested west of the Dade-Broward Levee and northaofiami
Trail. AR618 at 226, AR1028 at 4. Mining companiee a total of 46% of the Lake Belt, governmentsd®%, and
the other 35% is owned by private landowners. n&®&of the mining companies own land in the Permsaied the
ROD reports that such property (approximately 9%hefminers' total land in the Lake Belt) will beldsfor wetland
restoration. AR1028 at 58. n60 Approximately 33dckes (of non-Pennsuco wetlands) are planned ioitied in each
of the first ten years -- including some miningttivas authorized under the previous permits. ARI&2BL6. (That
totals only 3,315 acres of mining, but the ROD pe&smiescribe 5,409 acres of mining.)

n57 The Corps employs a detailed method for deténgithe relative value of wetlands. The 1987 Corps
of Engineers Wetlands Delineation manuaprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1,997
is used by both the Corps and EPA, see Interagéiergorandum of Agreement Concerning Wetlands Deter-
minations, effective January 6, 199dprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1987
1997, the Corps introduced the "hydrogeomorphidGkH method of functional assessment of wetlandschvh
focuses on "the wetland's position in the landscépevater source, and the flow and fluctuationvater once
it is in the wetland." Linda A. Malone, EnvironmahRegulation of Land Use, § 4:5, at 4-8.1 (SWi5).

[66]

n58 The Pennsuco Wetlands are named after the Peanis Sugar Co. See Michael Grunwald, "Between
Rock and a Hard Place," Washington Post, June@R, 2t A-1.

n59 There are approximately 1,800 non-mining lamgre, and this property is predominantly vacant or
used for agriculture or rural residences. AR1028, ##R617.

n60 It is unclear what price will be paid (even thestion of which "appraised value" will be usext)by
which governmental entity, to purchase this propgdm the miners, nor is it clear whether or hdwe transac-
tion factors into the mitigation plan, if at allpmnis the arrangement binding. AR1028 at 70.

To frame the issues in this case, it is importarftave a basic understanding of the mining aaisithat are occur-
ring as a result of these contested permits. "Ragkign is a heavy construction operation. It inva\®asting, heavy
equipment operations such as draglines and dozelsing and driving over harsh terrain, involvemaeiith rock
crushing heavy equipment with long conveyor beltsjing heavily loaded trucks and other hazardd6g] type ac-
tivities." AR1028 at 82. n61 "Heavy trucks trandpag the rock to railroad loading sites add to hieavy traffic con-
gestion,” AR1028 at 82, and "approximately 2,00@ks serve the local market in Dade and Browardtes. . . ."
AR19 at 9. n62 "Mining . . . involves unavoidablgise and certain amounts of dust.” AR19 at 5. ™ileramoved
prior to blasting "is predominantly organic muckigal of [drained] Everglades marsh. . . . [whiokgrlies limestone
bedrock." n63 AR1028 at 56. "The rock is excavatedn to a depth of 80 feet [and after] excavatimongk is placed
back on the 100-foot-wide limestone shelf. . . ogompletion of the mining activities, there i®tal conversion of
the physical substrate from a wetland to a deep ‘eth a 100-foot littoral shelf along its perimeteAR1028 at 56.64
The "deep lakes" or quarry pits, which are betw&@r 80 feet deep, fill with water seeping in frdime Biscayne Ag-
uifer -- with which the pits interact directly -nd are added to by rainfall.

n61l The use of a "dragline" in limestone mining hasn described as follows: "the mode of mining.is
to place a mechanism, called a dragline,’ on ggldind, remove the muck overlay, dump it tempoyani the
ground, remove the limestone thus made accessitileaid of blasting as necessary, dump some opthei-
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ously removed limestone or muck into the hole t&ena solid foundation to which the dragline' camimeved,

and commence another phase." Florida Rock Indssine. v. U.S., 791 F.2d 893, 895 (Fed. Cir. 1986)
[*68]

n62 The Florida Department of Transportation sutsditomments in response to the EIS, raising coscer

about impaired traffic mobility issues caused lgyithicreased truck and train traffic originatingnfréhe mining
areas. AR657.

n63 "Mined material comes from the Miami Ooliterf@tion, which underlies almost the entire countye T
formation is about 40 ft. thick and dips very ggrnitdward the east. The Miami-Dade County limestarea is
situated over a wedge of the Miami Oolite thatkbits from a feather-edge along Everglades Natidagt
eastward toward the western suburbs of the cityliami." AR204 at 18 (discredited Bureau of Minepaet --
cited here for limited purpose of describing backmd geological conditions).

n64 Clearly, there is much more involved in theimgrprocess than described above, including thesste
taken by the mining industry to protect the suring area, the construction of an infrastructurpgomit ac-
cess to the area by the trucks and subsequent toanaglroads or other departure points, etc. Toairt simply
offers this brief overview of the process as contexthe substantive issues addressed in this@pi indeed,
the specifics of the mining industry, beyond wisadéscribed in the administrative record, are ofatevance to
this Court's determination.

[69]

The mining companies sell the limestone rock amérsé related products, and at least two of thepamies
manufacture cement from the rock. The miners ctaimeed a 50 year plan to provide the certaintittiey need to
continue in business, AR610 at p.8, n65 becausi@dfenormous capitol [sic] expenditure requiredtig industry."”
AR19 at 9. They also assert that they expect permitontinue to be issued for mining.

The nature of the industry demands that consideredgbital investments be made in heavy equipment
and processing plants. These investments oftendgweciation schedules greater than the lengsh of
typical Permit. The industry recognizes that Cqreamits have expiration dates, and, barring a ahang
in the Clean Water Act, there is an expectatiooasitinued permitting. This is not to say the pesmit
cannot be allowed to expire or revoked, but thatithsis for the permit termination should be based
new information on environmental or other impabtst indicate mining would be contrary to the public
interest or be illegal under other laws.

AR1028 at 36. n66

n65 The 50-year footprint reflects the industrXpertations of the quantity of rock the public vhily.
AR1028 at 39.
[*70]

n66 "[Processing plants, cement mills] cannot beado. . . Total capitol [sic] investment in thiglustry is
in the ball park’ of 800 million dollars. A ball pavalue for roughly 20,000 Acres of land is 20000 million
dollars.Thus, the Dade County Industry is easily a billiordollar industry." AR19 at 9 (emphasis in origi-
nal). The Court finds no independent support fa stiatement in the record and doubts that it wookdstand
under any level of scrutiny of the correspondintada

While mining occurred freely in the 1950s and 19@0s regulatory environment changed significaitlthe late
1970s. n67 The United States, acting through thp&degan requiring permits under the CWA for minactivities
being conducted in wetlands. n68 The County ats®9i75, produced its first Comprehensive Masten /189 which,
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according to the mining industry, "recognized apgraved the ongoing mining industry in the LaketBeka."
ARG610 at 22. According to the County's land usereprepared for inclusion in the EIS, rock minisgn allowable
use in "general [*71] use" or "agricultural” zoginategories, AR614 at 59, which exist throughoasthof the Lake
Belt -- with the notable exception of the Pennswetlands, which are designated for "Environmentatéttion” (al-
though the area also includes some general usagimlltural zoning). AR614 at 62, 805 -- 823, Apgix E, Lake
Belt Land Use Report. n70

n67 "After passage of the Clean Water Act in 19f&,Corps began regulating the industry . . . [drad]
issued a number of . . . permits . . . relatedhéorhining.” AR1028 at 35. The Corps has defendedttirent
permits by referring to the fact that "both thetesi@nd Dade County have over the years either cwttlor en-
couraged rock mining in this area." AR778.

n68 Some of these permits were issued to the meongpanies represented in this action. See, e.g.,
AR1028, Table G (Table showing some permits toeloesnpanies which appear to have been issuedlgssar
the late 1970s). According to an EIS issued byGbmps in March 1983 regarding limestone mininghiis airea,
the Corps received 43 applications in 1979-80 fmti®n 404 (Clean Water Act) permits for limestoni@ing
in the four South Florida counties being studiethat time: Dade, Broward, Monroe, and Collier. Tingjority
of the applications were for sites in the geneigihity of the area now known as the "Lake BeltR2, p. 11.
That EIS evaluated three alternatives for the exttan and use of limestone in South Florida: maintiae
status quo (i.e., mining could continue consistettt existing regulations -- no further regulatiomsre re-
quired); eliminate mining in the subject wetlandispermit mining only in selected areas based wgpproved
criteria. The ROD subsequently issued upon thatdet8rmined that the third alternative was prefierads it
would "insure all cultural, biological, chemicahdiphysical conditions in each area will be evadat the
time of permit decision." AR3, p. 2.

[*72]

n69 The County adopted a new Comprehensive DevelnpMaster Plan in 1988, see City Nat'l Bank of
Miami v. United States, 33 Ct.Cl. 224, 225-26 (1995

n70 A full discussion of land use regulations, imtthg the availability of exemptions or "unusuat'is
permits which might allow variances from establzening or regulations, is beyond the scope af dipinion.

The exercise of regulatory jurisdiction by the Gogver the actions of one limestone mining comp&hyrida
Rock, an intervening defendant in the present ati@sulted in the commencement of litigation @82 challenging
the denial of mining permits as an uncompensatgdlaitory taking. That litigation, as previously edf appears to
have played an important role in the relationshit tleveloped between the mining industry and thg<-- as evi-
denced in the permitting process presently betieeGourt. Because of its importance, n71 and ladsause it repre-
sents a somewhat unusual interpretation of fedakalgs jurisprudence, the Court will address tlgiffla Rock case
here in some detail. [*73]

n71 The case ultimately settled for $ 21 millior2D01, after a lengthy battle -- including two i the
Federal Circuit (with reversals).

At the commencement of the inverse condemnatidoraat the early 1980s, Florida rock conceded #gitimacy
of the Corps' permitting decision, i.e., the depiah permit for three years of mining on 98 aseslands. n72 In May
1985, the Court of Claims held that denial of thaing permit constituted a taking, thereby rejegtihe Government's
suggestion that other uses for the property rerdaiswed awarded $ 1,029,000 (i.e., $ 10,500 for efdhe 98 acres,
that had been purchased originally by 72 The pigpeas located in the Pennsuco area of the Lake Blerida Rock
for $ 1,900/acre). n73 Florida Rock Industries, ldJ.S., 8 Cl. Ct. 160 (1985) (then Chief Judgezikski). n74 The
Federal Circuit reversed that decision. Althoughdisagreeing that a taking had occurred, the auatdd that the
Claims Court's written findings [*74] -- which cftieted with that court's earlier oral announcemer -- that there
was no threat of pollution to the wetlands reldatethe temporary turbidity caused by the miningegeinted a potential
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conflict with the Corps' right to exercise pernmitfiauthority and such conflict may have impropamiuenced the tak-
ings determination. The court also noted that siaéige future uses could be considered in the talnaf the property
and that the fair market value, not the "use védumula,” should be applied. Florida Rock Industilc. v. U.S., 791
F.2d 893 (Fed. Cir. 1986). n76 The Claims Couriraga July 1990, found a taking and reinstatedgher finding that
the property was valued at $ 10,500 per acre. dhe cejected the Government's evidence of compausaies and,
instead, relied on Florida Rock's demonstration tiinair property had suffered a 95% reduction ilugdecause pur-
chasers who were knowledgeable about the wetlastdations would not pay full price for the properElorida Rock
Industries, Inc. v. U.S., 21 CI. Ct. 161 (1990)eTFederal Circuit, in 1994, again reversed thedi@tiand the valua-
tion [*75] method -- criticizing the value placed the property, and remanding for an analysie aghether a taking
actually had occurred, i.e., whether all econonydaéneficial use of the land had been denied.iioRock Industries,
Inc. v. U.S., 18 F.3d 1560, 1562, 1564-67 (Fed. £9804). For a third time, the Claims Court, in 29fund that there
had been a taking, noting that Florida Rock bolatd and started mining before the CWA dredge dhpermit sys-
tem was created, that mining was the only econdipigeble use of the property, that the propenjfared a 73.1%
decrease in value because of the permit denialtted-lorida Rock couldn't recoup its investmensblling the prop-
erty. Florida Rock Industries, Inc. v. U.S., 45 FEt 21 (1999). n77 Shortly thereafter, the claguart also ruled that
repeated applications for permits to mine the raingi1,462 acres (of Florida Rock's total 1,56@arwould be futile,
such that Florida Rock should receive compensdtipthese acres as well. n78 The court certifisduting for imme-
diate appeal to the Federal Circuit. Florida Raakuistries, Inc. v. U.S., 2000 U.S. Claims LEXIS(8000). [*76]
While the Government's appeal of that decision paasling n79 before the Federal Circuit, the paréeshed a set-
tlement which dismissed the Claims Court judgmedt the appeal. Law of Wetlands Regulation, pp. 80The set-
tlement for $ 21 million bears little relation teetearly pronouncement by Chief Judge Kozinski tbatpensation for
the entire 1,560 acres parcel would be $ 10,580,008 interest. Florida Rock Industries, Inc. wited States, 791
F.2d 893, 895, 897 (Fed. Cir. 1986). Although tHeae been significant public opposition to this imgnfor the past
several years, as demonstrated by the substantigber of objections lodged in the administrativeore, the Florida
Rock litigation was a powerful reminder of the fiéally costly consequences of the Corps' perngttiacisions. n80

n73 The Claims Court ignored evidence that FloRdak had received numerous unsolicited inquiriet an
been offered $ 4,000 per acre by a buyer, eventakepermit denials and without advertising thegarty for
sale. Florida Rock Industries, Inc. v. U.S., 792d/893 (Fed. Cir. 1986).
[<77]

n74 The Claims Court also awarded attorneys' fadsasts in a total amount of $ 500,000. FloridalRko
Industries, Inc. v. U.S., 9 CI. Ct. 285 (1985) (€fhludge Kozinski).

n75 One year had passed since Chief Judge Koziaskannounced his oral ruling, which reportedly was
his common practice. Fla. Rock Indus., 791 F.280&t

n76 The court noted that the lower court shouldhase ignored the possibility that a speculatorhiize
willing to purchase the property despite the therrent regulatory scheme, because "our descendeyts
know things we do not even suspect. There is ngthincertain in life as that all certainties becameertain,
and some are replaced by their opposites. One migsis in land on this faith may be a speculatathle is not
on that account a gull." Fla. Rock v. United Stat&l F.2d 893, 903 (Fed. Cir. 1986).

n77 In 1992, Congress changed the name of the dSitetes Claims Court to the Court of Federal Ciaim

n78 The claims court observed that Florida Rockdadsiness plan based on mining its entire 1568sac
over many years and that almost two-thirds of ime thad passed as a result of the permit denitdesoorpora-
tion "deserved" a determination as to whether tobable denial of permits for the remaining acmasstituted
a taking. Evidently the Claims Court did not erdg@rtthe possibility that the property might attaimalue at
some future date, which is peculiar because FldRidek was not intending to mine its entire 1,56 gmarcel
immediately -- indeed, its permit application wasthe 98 acres it planned to mine in three yeard,at that
rate the 1,560 acres would have lasted 47 yearhaVe found a taking as to the entire parcel baped the
corporation's business plan is an interesting tedstb because, as the Federal Circuit noted, a\ofgroperty
generally are not compensated for governmentastffation of business expectations,” Florida Rodustries,
Inc. v. U.S., 791 F.2d 893, 903 (Fed. Cir. 1986).



Page 23
2006 U.S. Dist. LEXIS 12579, *

[78]

n79 Florida Rock's appeal was dismissed as haweg bntimely filed. Florida Rock Industries, Inc. v
U.S., 2000 U.S. App. LEXIS 21752 (Fed. Cir. Aug2800).

n80 "One may speculate whether the significantreiduction in the annual number of permit dentigls
the Corps of Engineers was influenced by the great@erability of outright denials, as opposedtmditioned
approvals, to takings actions. Nor, in this regdiags it take more than an occasional adverse deaision to
maintain the hot breath of taking liability on ttegulator's neck." Robert Meltz, "Wetlands Regolatnd the
Law of Property Rights Takings'," Congressionaldesh Service Report for Congress (2000), available
http://ncseonline.org/nle/crsreports/wetlands/wefré(referencing report that Corps denied only 3d9per-
mit applications in fiscal year 1998, as comparetl.8% denied in fiscal year 1992).

In 1991, after its second victory before the ClafDmaurt, the mining industry approached officialsnrthe State of
Florida, Dade County, and the Corps "with the ideaoordinating [*79] permitting” to "maximize liestone recov-
ery" n81 by connecting adjacent quarries (instddthwing to stop inside of property lines). AR1IR2028 at 35. The
industry also proposed to "utilize the resultingitiguous lake[s] for public recreation" and to tore a large contigu-
ous area of the Everglades known as the PennsfiBx1.028 at 35. As part of their "South Florida Lirtease Mining
Coalition Year 2050 Fresh Water Lake Belt Plang' thiners would mine 300 to 400 acres per yeargpraimately
60 years, for a total of 20,000 mined acres byyta 2050. AR22. n82

n81 In a presentation to the Florida DepartmeriErofironmental Regulation (now known as the Florida
Department of Environmental Protection ("DEP")k thiners noted that "it has been estimated thdt raw
Florida dwelling unit and its residents require 2000 tons of rock for the unit, its parking spaihe roads
leading to it, and environmental needs for watetr sewer, etc." AR19 at 4.

n82 The mining industry was "trying to avoid havihis proposal treated as a permit application.d&/e
not want to get locked into a specific plan.” AR93.

[80]

Apparently in response to the miners' pitch, thaifih Legislature created a committee of agencyiaghastry rep-
resentatives to study and review future miningvéiétis. The Dade County Freshwater Lake Plan Implatation
Committee ("Committee") was established, accorttingla. Stat. § 373.4149, to "develop a plan whéthances the
water supply for Dade County and the Evergladesgjmmaes efficient recovery of limestone while prating the so-
cial and economic welfare of the community and gecthg the environment; and educates various grandghe gen-
eral public of the benefits of the plan."

The Committee was chaired by the regional wateragament district, the South Florida Water Managée iés:
trict ("SFWMD") n83, and did not include any fedeagencies as voting members. The Corps, EPA, &g &ll
shared "ex-officio" status with selected Floridgi#tators. AR395, AR1028 at 35. Originally therergvthirteen voting
members on the Committee, four of whom were froenrtick mining industry, and three of whom represeé mnvi-
ronmental organizations (including Plaintiff Sie@aub); two more members were added in 1994, AR89, 18.
[*81] n84 At some point before June 2000, two &ddal non-mining landowners were added to the Ciatem

n83 As early as February 1996, senior Corps skgifessed concern that "[SFWMD] may have already
bought in to the miners' plan," AR271, and thatrttieers seemed to have SFWMD "on board" with theens'
proposal. AR270.

n84 Plaintiffs claim that the Lake Belt Committesdha clear bias in favor of approving rock miniAg-
cording to members who served until 1998, the Catemiwas "dominated by rock miners, their suppeyt@nd
state employees focused on maximizing the recovklijnestone” (Declaration of Barbara Lange, Conteeit
member 1996 -- 1998, 2000), and it was apparenttha Committee's focus was to endorse extensigk r
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mining activities while paying mere lip servicegnvironmental issues" (Declaration of Roderick J@mm-
mittee member 1992 -- 1998). See Plaintiffs' Memdtam in support of Motion for Summary Judgment, Ex-
hibit 2. According to Ms. Lange and Mr. Jude, then@nittee refused to acknowledge Sierra Club's appos
to the Committee's major report, in 2000, i.e.,"kase Il Plan" -- which was the culmination of ommit-
tee's 8 years of work. The Sierra Club letter géotion appears at page 458 of the 529 page dodjunidre
Corps also complained, in November 1996, of a pimifrg bias from the Committee. "All we get from rais
and Committee is plans skewed toward serving th&rest. We need a middle ground approach." AR341.

[82]

In June 1992, the mining industry, acting as thetlS&lorida Limestone Mining Coalition (Coalitiopjesented its
"Year 2050 Fresh Water Lake Belt Plan" to the Cottaei Environmental, land use, and water qualityceons were
raised swiftly by DERM to the Lake Belt Committélee SFWMD, and the Corps. AR44-46. n85 Immediatetpg-
nizing that the issuance of mining permits in thesflands would constitute a "major federal actidhe Corps for-
mally advised the SFWMD in July 1992 that an EISwequired, AR38, and in the fall of 1992 the Cagssied a
"Fact Sheet" announcing that an EIS would be d@eslconcerning a proposed area of 54,000 acrdsding 19,600
acres of proposed lakes, 4,000 acres of existkeg|al 7,000 acres of constructed wetlands, and@36res of wet-
land preservation and maintenance areas. n86 Tips@ceviously had prepared an EIS on mining ia #nea in 1983,
concluding that permit applications would be reéevon a "case-by-case basis,"” as it was "essémiamitigation
requirements be flexible to reflect the needs efghople, the socioeconomic values and industeiadeshds, and future
technical data. . . ." AR3. When the Corps [*83]nducted the EIS for the present mining, it abaedadts original
approach.

n85 The County questioned whether the plan formginvas a viable option for South Florida, and iesls
that the Committee study whether there were "nsilida alternatives"” for the mining. AR44, AR45. The
County also observed that limestone quarrying tan@uded in the list of uses that may be consddor ap-
proval in the Dade-Broward Levee basin. AR45.

n86 The "Fact Sheet" identified the mining coafites Rinker, Tarmac, and White Rock (an earliesioer
included Florida Rock, Union Rock, and Vulcan).

Interagency discussions were held to prepare aesabwork for the new EIS and to identify partnmssupport of
the endeavor. A meeting was held at DERM in Octdi®®2 to discuss the necessary biological studiss,in Novem-
ber 1992 the FWS advised the Corps that, whileSreice would cooperate on EIS preparation, itdithave funds
for doing vegetative and wildlife and mitigationadyses. AR83. Also, the [*84] U.S. Geological Seevdeclined to
participate formally as a cooperating agency bfdrefl to assist by providing any of its existinfpimation. In De-
cember 1992, technical staff from SFWMD met with @oalition and other agencies to discuss altamal@signs for
the environmental studies.

The Lake Belt Committee issued reports to the $tafislature and initiated several studies desigoathderstand
the function and quality of the wetlands within tteke Belt Area, including two-year studies iniédtin 1994 on the
functional value of the vegetation, wildlife, andsting lakes within the Lake Belt Study Area. Rhasf the Lake Belt
Committee's Report and Plan were submitted to khwéda Legislature in February 1997 ("Making a WédNot Just
Holes"). AR433.

In January 1997, an Issue Advisory Team was crdateble South Florida Ecosystem Restoration Taskd-0
Working Group n87 to draw a map and analyze alter@anining scenarios. The Team included subconeeitto
study mitigation and wellfield protection, and ayjeacy sub-subcommittee that would debate the agijait of a func-
tional assessment of the existing wetlands in oimeeach an acceptable mitigation [*85] ratio.F&R. The issue
team's report was completed within a few monthd,vaas presented to the Working Group in July 1997.

n87 The Working Group was established by the SBldtida Ecosystem Restoration Task Force, which it-
self was created by the 1996 WRDA. The Working @rimcludes federal, state, and local agency reptase
tives, as well as tribal and environmental represtén, and supports the work of the Task Forcedwnyrdinat-
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ing the development of consistent policies regaydive restoration and preservation of the Southiddaeco-
system. See http://www.sfrestore.org/wg/index.html.

The Corps began circulating a preliminary drafthef EIS, with respect to mining on 15,800 acres avifity year
period at least as early as 1997; additional reviemtinued as the Corps began receiving commentiseodraft EIS. In
October 1997, the Florida Legislature issued ard@active to the state and local agencies.

To further streamline permitting within the MiamaBe County Lake Belt, the [DEP] [*86]

and Miami-Dade County are encouraged to work withWnited States Army Corps of Engineers to es-
tablish a general permit under s. 404 of the CWarter Act for limerock mining activities within the
geographic area of the Miami-Dade County Lake Beitsistent with the report submitted in February
1997. Miami-Dade County is further encouraged tkselegation from the United States Army Corps
of Engineers for the implementation of any suchegahpermit.

Fla. Stat. § 373.4415. "Further, the reclamatimgpam shall maximize the efficient mining of linkese, and the litto-
ral area surrounding the lake excavations shalbeatquired to be greater than 100 feet averagédih.” Fla. Stat. §
378.4115 [amended 1999,2001].

Applications for new permits already had been stifgohito the Corps as early as July 1998, n88 dmerstvere
received while the Corps was preparing the EIS. @lat 11. n89 In February 1999 the draft EIS, ARSVas dis-
tributed and it was published in the Federal Regish March 8, 1999. AR614 at 895. Although strobgections were
received from a number of sources regarding th&][*BIS, the Corps continued drafting and circuigtievised text
for the permit templates, AR591, even though thep€bad yet to conduct an evaluation of practicalikrnatives to
the mining. In mid-December 1999, the mining indystrovided a report prepared by Paul Larsen, "psialof the
Practicability of Non-Lake Belt Alternative SourdesSupply Florida's Demand for Basic Constructiteterials,"
which was included as Appendix | to the final EhS0

n88 Sunshine Rock's application was received on3yl 1998. AR1028 at 11.

n89 By the time that the final EIS was issued ineJA00O0, the Corps considered all permit applioatio
complete. AR1028 at 11.

n90 Recall that in 1994, the Federal Circuit haersed the finding of a taking of Florida Rock'syperty,
and the Claims Court didn't reinstate its rulingiaguntil 1999, so the parties' issues were unvesiodluring
those five years -- even though the threat of aifsoggnt judgment against the United States renshiBairing
this time of uncertainty in the Florida Rock littgan, EPA and others insisted that the takings taseesolved
as part of the overall agreement with the minexgppsed plan. AR559 (EPA, March 16, 1996), AR49BRD
July 14, 1997). The mining industry walked out dflarch 18, 1998, meeting reportedly because theyréwp-
set about settlement of [the] takings case andsarEmitigation to be determined as a result ofdBlelt proc-
ess." AR560. Soon thereafter, the Florida Legistapassed the Lake Belt bill and the DEP pushed feisolu-
tion of the takings case so that lands in the Resmsould be exchanged and committed for mitigathdR566.
The Corps' position was that the takings settlerabatild be a comprehensive package and that wittsorgso-
lution there would be "no deal for [the mining] sontium." AR566. Corps staff expressed concernphging
Florida Rock might reveal that the Government wagmg more than fair market value, AR557, which lgou
impact the future ability to purchase lands forigaition at a reasonable price.

[88]

The final EIS was issued in June 2000, accompanyea Public Notice of intent to issue permits fiftyfyears of
mining. AR1028 at 11. A multitude of objections weeceived from environmental groups, AR666 (Si€ib and
others); individuals, AR775, AR786, n91 AR830; gowaental agencies, AR669 (NPS), AR671 (FWS), AR705A
(EPA), AR712 (Department of the Interior), AR79IBHRM); private corporations, AR579, n92 AR745; dhe Mic-
cosukee Tribe, AR605. Several requests for a phiglaring were received. AR664, AR667, AR678. n93
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n91 Property owners adjacent to one of the quaotigscted that blasting from mining was causingksa
in their house foundations, pools, etc. AR789. Ohlne Miami-Dade County commissioners attendealeeL
Belt Committee meeting on July 20, 2000 (just ormth after the final EIS was published), and ndked a
County Blasting Task Force had "wanted to limit ilegjuency and intensity of blasting but withows fhask
Force's knowledge, the rock-mining industry gotlepassed in the state legislature that pre-emfuedl regu-
lation of blasting and established the blastingnstty." AR681 at 3.
[*89]

n92 Atlas Material Testing Solutions objected beeatine blasting from mining affected the company's
ability to test outdoor materials for its clienfdR579.

n93 The requests reference the Corps' announcddi¢poeeting” to be held on August 24, 2000, ber¢h
is no evidence in the record that any such meetiegrred, or that the Corps ever held a publicihgar

In February 2001, the Lake Belt Committee submiited®hase Il plan to the Florida Legislature, egpbrted on
the Committee's record of monthly meetings n94tardwo major public meetings which it had held.lAhdowners
in the Lake Belt had received notice of those muirleetings and approximately 250 had attended temehthe Com-
mittee also had hosted a series of stakeholderimyseh 1999. AR617. The Plan was adopted in J@O@4 2Fla. Stat. §
373.4149, along with a Lake Belt Mitigation Plarhigh imposed a mitigation fee of $ .05 per ton afied rock ex-
tracted from the Lake Belt, to be administeredh®yFlorida Department of Revenue, with expendittwdse approved
by an interagency [*90] committee. Fla. Stat. 83.31492(2). The interagency committee, which ditlinclude any
federal representation but did provide for the mgnindustry to have a non-voting position, mettf@ first time in
November 2000, ultimately expanding its membershimclude the leading federal agencies: Corps, BRAFWS.
n95 Although the mitigation fee was to become effecas of October 1, 1999, the statute provided tte fee would
be suspended if a "long-term permit for mining" was issued on or before September 30, 2000. r@63tat. §
373.41492. n97 The original Lake Belt Committeettured to meet, and considered three plan scendrdsed on
criteria described in the Committee's 1995 "Ini@ddjectives and Measures of Success," before sajeat'preferred
concept" for the future mining.

n94 Interestingly, the minutes of the CommitteatseJand July 2000 meetings contain no mentionef th
Corps' EIS, despite the nature of the strong oigjesteing raised. The EIS is mentioned brieflthat August
2000 meeting.

n95 ENP recommended that the permits be deniedihiase alia, on the fact that there were no federal
agencies or any federal oversight planned for thigation funds. AR669.
[*91]

n96 "If a general permit by the US Corps, or anrappate long-term permit for mining, consistenttwihe
Miami-Dade County Lake Belt Plan, this section, aad§ 373.4149, 373.4415, and 378.4115 is no¢dsen
or before September 30, 2000, the fee imposedibyéttion is suspended until revived by the Legisk."

n97 This legislation also created a short-livedunemment that all owners of properties in the LBledt area
submit to the Miami-Dade County recording officeadfidavit of disclosure that acknowledged the &dise of
limestone mining activities involving the use opéosives within close proximity of their propertyopies of
that affidavit were to be provided to any party whight later buy, lease, or develop the land, aildre to in-
clude the disclosure would provide that party wité right to void the real estate transaction. FARihe effect
of this affidavit requirement was that private lamehers were to be put on notice of the blastingntaklace
near their property and, presumably, would hate ldr no recourse about the negative impacts. Apyly ac-
knowledging that the affidavit "went too far," tlegislature repealed the affidavit requirement inith few
months of its effective date. FAR76.
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[*92]

The Corps issued a Revised Public Notice on Mar@®9@1, which announced that the period of miniad been
reduced to ten years with a reduced total mininggich of 3,959.07 acres, n98 and an initial reviewqu after the first
three years of mining. The Corps noted that "aitigiwould not proceed after the [initial reviewelaunless the per-
mits were specifically renewed with modificatioifsaeeded.” AR737. n99 On October 10, 2001, EPAiested a
strong voice in the three year review, despiteGbgps' apparent plan to not issue a public nogganding the review;
EPA also declared that it would not yet removeligections to the permits. AR870.

n98 The EIS specified the area of impact as "1500écres of quarry lakes, which when added taethe
isting 5,000 acres of lakes, would ta241000 acres of lakes at the end of the project. AR61¥4t(Program-
matic Section 404(b)(1) Evaluation). At anotheraiian in the same document, the Corps says thatléme
"would result in the mining of approximately 15,88€res of wetlands over the next 50 years." ARG@1Da
(Executive Summary). The Public Notice that waslighled with the EIS specifies that it addressednitene-
newals and new permits, with a total of 14,300 swtoebe mined, added to approximately 5,600 adrgsarry
pits existing as of 1998, for a total impactl&§f900 acres -- a difference of 1,100 acres in impactrwtam-
pared to the EIS. AR623A. The difference in thegarés, considering that they are found in pubticuments
published by the same agency at approximatelydaheedime, is unexplainable, confusing and a coimstos
the public's meaningful participation.

[*93]

n99 The Corps' failure to specify in the Reviset)IuNotice what criteria would be evaluated at ¢mel of
the three years was criticized by ENP and otheR825. "The results of this review should be coaatid with
the resource agencies (not just the permitting eigen” Id.

The EIS had lacked any detailed study of the engl@tgwood stork, a protected species which had beserved
in the Lake Belt Area, and the FWS had recommemgsibl of the permits, as explained in its corresf@mce to the
Corps dated April 30, 2001. In an apparent attempémedy this omission, a Biological AssessmewY)(Bas pre-
pared by the mining industry, AR82B, and submittethe Corps and FWS in May 2001. After reviewihg BA,
FWS provided its opinion that the proposed minirapld not adversely affect the endangered wood sginbrtly
thereafter, DEP announced its intent to issue mipéo the first of the mining companies, Sunshruek. n100

n100 A permit also was issued to White Rock in Aatdt001 -- both of these companies' mining areas ar
in the northern part of the Lake Belt, at someatise from the wellheads in the Northwest Wellfididlate
2001, these two companies, along with Sawgrass ,Raackthreatened to break apart from the minindjtaa
and proceed with mining pursuant to these stateetgermits (and pursuant to their previously exgspermits
from the Corps), because the issues which weradado long to negotiate in the Lake Belt plan,,ewgllfield
protections, did not relate to these companies.JAR9

[*94]

In December 2001, FWS advised the Corps that itdvoat seek further review of the proposed perdespite
continuing questions about the adequacy of thegatitin plan. AR947/AR948. n101 On February 7, 2BRA an-
nounced that it would not pursue a higher levelenev AR966. Lacking any further formal objectiomerh its federal
partners, the Corps issued the ROD on April 1122@M1R1028, with a corresponding press release.ddres also
advised the Miami-Dade County Manager that the @dsinequest for a public hearing was denied. ARB102

n101 Another copy of this letter is found at AR947.
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The ROD specifically stated that "the permits auttea 10-year footprint but the EIS and this meamdium also
describe the 50-year effect." AR1028 at 59. n102 Thrps clearly was troubled by the question oewatipply.

The need for additional water from the regionateys[for delivery of water to restore the Everglslde
is a difficult issue for the Corps acting undert®ec404 of the Clean Water [*95] Act to addrebge
the Clean Water Act reserves water supply aspedtgetStates. This issue is certainly recognizethby
State and must be incorporated by the State imatsr supply planning. Both resolution of this issund
the design of seepage avoidance/compensatory adgsidrest done in conjunction with CERP compo-
nents related to seepage, which . . . have comjsliejedates of 2013 and 2014.

AR1028 at 52. The Corps concluded, however, thrét are no practicable nor less damaging altesstivhich
would satisfy the project's overall purpose [ofyiding construction-grade limestone from Miami-DaGieunty]."
AR1028 at 59. The ROD estimates that between 4388l07,544 acres of mitigation will be required other ten year
period, depending upon the rates of mining in irefeto the rate of acquisition of wetlands to betoeed. AR1028 at
69. The completion of the initial review period washave occurred at the end of the first threesjéze., by April 11,
2005. Although the Federal Defendants advised th&tGhat the review probably would be completed@zember
31, 2005, there still has been no report. See tiffairNotice of Corps' [*96] Non-Compliance wittroposed Review
Schedule, filed February 17, 2006, to which no oesp was filed.

n102 It is clear from the permit instruments whieére issued after the ROD that mining was apprdoed
occur not just along the already degraded eastgero$ the Lake Belt but also in the center of Hwrthwest
Wellfield protection area, and near the ENP. Sag, earious permit instruments: AR1071 at 28 (Tac)n
AR1090 (Florida Rock), AR1100 (Pan American Condian).

The Court now will address the specific Counts famther analyze the facts relevant thereto, bapeah the
Court's review of the administrative record.

[ll. DID THE CORPS COMPLY WITH NEPA AND THE APA 706 (2)? (COUNT V)

Plaintiffs allege that the Corps violated NEPA a@edtion 706(2) of the APA binter alia, issuing an EIS that did
not sufficiently analyze the direct, indirect andralative environmental impacts of mining, and dad disclose the
existence of less environmentally damaging altéraeat [*97] Plaintiffs also claim that the Corfasled to provide a
meaningful discussion of the aesthetic and re@ratimpacts of the proposed project, and didstldse critical in-
formation, e.g., the existing conditions at the sit each proposed quarry, to the public beforg#renit decision was
made.

A. NEPA and its implementing regulations

In 1970, NEPA was enacted as "our basic natiorattehfor protection of the environment," 40 C.F1800.1 (a),
with a stated purpose of "promot[ing] efforts whiehl prevent or eliminate damage to the environiie2 U.S.C. §
4321. NEPA contains "action-forcing" provisionsgiearantee that federal agencies comply with bathdtier and
spirit of the statute, 40 C.F.R. 1500.1(a); a primexample of such provisions is the requiremerdroElS. An agency
must prepare an EIS for any "major Federal actigsificantly affecting the quality of the humarv@onment.” 42
U.S.C. § 4332(2)(C). n103 It is undisputed that@orps' act of approving limestone mining by thamemits consti-
tutes a major Federal action.

n103 An agency does not always have to prepard@raBd under certain conditions may elect only to
prepare an Environmental Assessment (EA), 33 CZ3BR.10, 40 C.F.R. 1501.3, 40 C.F.R. 1508.9, which
concise document explaining the agency's decisiuwethver to prepare an EIS or to announce a "findfntp
significant impact,” i.e., a FONSI, on the humanrissnment, 33 C.F.R. 230.11, 40 C.F.R. 1508.13, Seg,
City of Oxford v. F.A.A., 428 F.3d 1346 (11th C005) (FONSI supported, agency need not prepardde|S
proposed airport runway extension since it was'faseseeable” that it would lead to relocation ofearby
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highway or construction of a new terminal buildingjll v. Boy, 144 F.3d 1446 (11th Cir. 1998) (FONt
supported, Corps improperly assumed that petrolgipaline would be relocated from under a propossenr-
voir, remand for consideration in EIS of adverdeds if pipeline not moved).

[*98]

"Challenges brought under [NEPA] are reviewed lgydlbitrary and capricious standard, as defineth®yAPA."
Sierra Club v. U.S. Army Corps of Eng'rs, 295 F1289, 1216 (11th Cir. 2002). The Court, therefomast determine
whether the agency action was "arbitrary, caprigi@n abuse of discretion, or otherwise not in etamece with the
law," 5 U.S.C. § 706(2)(A). The Corps' decisionull be set aside "only for substantial procedaraubstantive rea-
sons as mandated by statute. . . ." North Buckk@ad Ass'n v. Skinner, 903 F.2d 1533, 1539 (11ih £990)
(agency preparation of EIS was not arbitrary orricégus regarding construction of highway with netfor mass
transit). Although the Eleventh Circuit has cauéidrihat this standard is "exceedingly deferentklitid for Animals,
Inc. v. Rice, 85 F.3d 535, 541 (11th Cir. 1996)041t nevertheless is not a meaningless stand#uat. i, the applica-
tion of the standard must not be so deferenti&b @assult in this Court serving as a consistents®of approval for
agency actions, without regard to the facts presenndeed, NEPA [*99] is "designed to preventrages from acting
on incomplete information and to ensure[] that imanot effects will not be overlooked or underestiekonly to be
discovered after resources have been committeabadie otherwise cast.™ Sierra Club v. U.S. Arnorgs of Eng'rs,
295 F.3d 1209, 1214 (11th Cir. 2002), quoting Rtdwer v. Methow Valley, 490 U.S. 332, 349 (1989)e Huministra-
tive record here reveals several instances in wihiefCorps acted on incomplete information, inatioin of NEPA,
which will be addressed in further detail below.

n104 Not surprisingly, this "exceedingly defereliteandard of review resulted in the Supreme Csurt
unanimous approval of the agency EIS at issuech eithe companion cases, Robertson v. Methoweyall
Citizens Council, 490 U.S. 332 (1989), and Mars®regon Natural Resources Council, 490 U.S. 36899
In Robertson, the Supreme Court held that an E€8 met contain a "complete” mitigation plan. wheam
doesn't impose a substantive requirement that aitig measures actually be taken, and in Marsh tiedd/that
supplementation of an EIS was not necessary i tifthe inaccuracy of the allegedly new informatie ob-
serving, however that supplementation of the E&arty would have been required if the informatioesgented
had been "both new and accurate." Marsh, 490 &&. 35 (1989).

[*100]

In preparing an EIS, the Corps is required to fellts own regulations implementing NEPA, 33 C.F2B0.1, as
well as the regulations promulgated by the CoumtiEnvironmental Quality (CEQ) n105 See, e.g., 40 1501.3,
1501.4, 1508.9, 1508.27. n106 An agency's EIS tepost include:

(i) environmental impact of the proposed actior)hl
(if) any adverse environmental effects which carbeavoided if the proposal is implemented, n108

(iii) alternatives to the proposed action, n109

(iv) relationship between short-term uses of envinent and maintenance and enhancement of long-
term productivity, and

(v) any irreversible and irretrievable commitmeotsesources which would be involved in the propbse
action if implemented.

42 U.S.C. § 4332(2)(c). The NEPA regulations hadrbinterpreted at one time to require analyse oiorst case
scenario,” however this proved unproductive agdtlto limitless inquiries into highly speculativerms. Robertson at
354-56. The "worst case” [*101] requirement wayslaiced with a requirement that agencies, whewriindtion rele-
vant to reasonably foreseeable significant advienpacts cannot be obtained because the overali obsibtaining it
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are exorbitant or the means to obtain it are notm" must prepare a "summary of existing credddlientific evi-
dence . . . and the agency's evaluation of suchdtsgpased upon theoretical approaches or resettiods generally
accepted in the scientific community." 40 C.F.R0222(b); Robertson at 354-355. Impacts are "ressgrforesee-
able . . . even if their probability of occurrerisdow, provided that the analysis of the impastsupported by credible
scientific evidence, is not based on pure conjectaind is within the rule of reason." 40 C.F.R.2.3Q(b).

n105 The Council on Environmental Quality (CEQ) watablished by NEPA with the authority to issue
regulations interpreting the statute, which it didNovember 29, 1978. See 40 C.F.R. 6.101(b), Depeat of
Transp. v. Public Citizen, 541 U.S. 752, 757 (2004 CEQ regulations are found at 40 C.F.R. Ps00land
have remained, for the most part, unaltered duhegpast three decades. The Corps' regulationgidypin-
corporate the CEQ regulations. "Whenever the guielam this regulation (33 C.F.R. 230, [Corps'] Rdures
for Implementing NEPA) is unclear or not specifie reader is referred to the CEQ regulations [40RC.1500
through 1508, implementing NEPA]." 33 C.F.R. 230.1.

[*102]

n106 The regulations provide guidance and defiiiearterms, e.g. "indirect effects," 40 C.F.R083,
"cumulative impacts,” 40 C.F.R. 1508.7, and "mitiga," 40 C.F.R. 1508.20.

n107 40 C.F.R. 1502.1, 1502.14, 1502.16.
n108 40 C.F.R. 1502.16.
n109 40 C.F.R. 1502.14.

Despite an agency's temptation to include voluméregientific material, an EIS should be "analyéither than en-
cyclopedic." 40 C.F.R. 1502.2(a). "It is not betlecuments but better decisions that count. NEPér'pose is not to
generate paperwork-even excellent paperwork -tdfdster excellent action. The NEPA process isrided to help
public officials . . . take actions that prote&store, and enhance the environment." 40 C.F.R0.1§f). By over-
whelming public officials with mountains of datarmports without concise analytical summaries [f1@3ereof, an
EIS may serve more to frustrate the goals of NEftAar than to promote them. The EIS need not ballso
encompassing in scope that the task of prepariwgutd become either fruitless or well nigh impaési® New York
Natural Resources Defense Council, Inc. v. Kleg@8, U.S. 1307 (1976) (quoting Natural Resourcesisd Council
v. Callaway, 524 F.2d 79, 88 (2d Cir. 1975)). Tleeument should be concise and clear. 40 C.F.R..1502

The Court must "look beyond the scope of the [emgled] decision itself to the relevant factors thatagency
considered.” Sierra Club at 1216. As has been¥iestablished, the duty of the judiciary "is to @nesthat the agency
took a hard look' at the environmental consequeattdse proposed action." Marsh, 490 U.S. at 398%); City of
Oxford v. F.A.A., at 1351; see also, Fund for Anispdnc. v. Rice, 85 F. 3d 535, 541, 546 (11th C#96) (Corps not
arbitrary or capricious in determination that af$ Elas not required for decision to locate landtilvetlands where no
upland site was available); 546, Skinner [*104]1540. n110 "This duty requires the court to comsitbt only the
final documents prepared by the agency, but als@thire administrative record.” Sierra Club at@.2hus, the
Court's role here is to examine in detail not dhly EIS but also the entire record to determinetisrehe Corps con-
sidered all relevant factors.

The court will overturn an agency's decision astiety and capricious under hard look' review gutf-
fers from one of the following: (1) the decisionedmot rely on the factors that Congress intended t
agency to consider; (2) the agency failed entirelgonsider an important aspect of the problemth8)
agency offers an explanation which runs counténgcevidence; or (4) the decision is so implausible
that it cannot be the result of differing viewpaimtr the result of agency expertise.

Id. (citing Motor Vehicle Mfrs. v. State Farm Mutuauto. Ins. Co., 463 U.S. 29, 43 (1983)). In tvest that the court
determines that the action is flawed, remand isfigropriate result -- thereby permitting the ageioareconsider its
own reasoning and decision. Sierra Club at 1216.
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n110 Whether the Court would have reached the sameglusion is irrelevant, "the agency must merely
have reached a conclusion that rests on a rati@sis." City of Oxford v. F.A.A., 428 F. 3d 134@&5R (11th
Cir. 2005).

[*105]

While the Court looks to the entire record to $ebeé agency took a "hard took," the final deteratiion is made
based only upon the NEPA documents themselvesher avords, the Federal Defendants cannot rely atters in the
administrative record to "correct" errors in th&SElor NEPA requires that the material be inclugtethe EIS, or a
supplemental EIS. Sierra v. Marsh, 976 F.2d 768Cirs 1992) (can verify that EIS is sufficient bgference to record,
but cannot rely on record to bolster insufficienalysis in EIS). This is consistent with the stawimandatory public
participation, discussed below, for it would beaasonable to expect members of the public to se¢archgh an entire
administrative record in order to find critical émnmental information; rather, one must be ableetg on the EIS, or
the SEIS, as a comprehensive and accurate guitie environmental issues presented by the propasedty. In es-
sence, an EIS has "twin functions" -- preparatibthe EIS is designed to require agencies to takard look at the
consequences of the proposed action, and thebdistm of the EIS "provid[es] important informati¢t106] to other
groups and individuals." Robertson at 356. An Eistridetail the environmental and economic effeffsroposed
federal action to enable those who did not havaraip its compilation to understand and consideaningfully the
factors involved,' and to compel the decisionmadegive serious weight to environmental factorgniaking discre-
tionary choices." Sierra Club v. Morton, 510 F.288819 (5th Cir. 1975) n111 (footnote omitted)dtijing Environ-
mental Defense Fund, Inc. v. Corps of Engineersif€ssee-Tombigbee Waterway), 492 F.2d 1123, 11R63®.
1974). An EIS must, at a minimum, alert the readglinglic to all known possible environmental consames. Sierra
Club v. Sigler, 659 F.2d 957 (5th Cir. 1983).

nlll In Bonner v. City of Prichard, 661 F.2d 1206tf Cir. 1981) (en banc), the Eleventh Circuitjzdd
as precedent the decisions of the Fifth Circuitiezad prior to October 1, 1981.

Having reviewed the [*107] controlling precedethie Court now turns to the specific facts founthis adminis-
trative record and measures each claim against#tete's requirements.

1. Environmental impact of the proposed action

The EIS must account for direct, indirect, and clative impacts of the proposed action. 40 C.F.R81B, 1508.8;
City of Oxford v. FAA (11th Cir. 2005); C.A.R.E. NQ Inc. v. F.A.A. (11th Cir. 1988). While directfets are easy to
identify, the consideration of indirect effects uges more careful study of an action and its cqueaces. The CEQ
regulations define "indirect effects" as being datetime or farther removed in distance, but sgtsonably foresee-
able. 40 C.F.R. 1508.8. A cumulative impact is 'ftiremental impact of the action when added terwogiast, present,
and reasonably foreseeable future actions regardfeshat agency . . . or person undertakes suitnac' 40 C.F.R.
1508.7. For example, the Eleventh Circuit has detexd that the future possible relocation of a hgaoad to accom-
modate new nhavigational aids after an airport [{1@@way has been extended is too speculative toolnsidered as a
cumulative impact of the runway extension projastjs the building of a new passenger terminay; @itOxford, GA
v. F.A.A., 428 F.3d 1346 (11th Cir. 2005).

Impacts may occur in any of a number of areas:ogical, aesthetic, historic n112, cultural, ecorgraeocial, or
health; previous impacts also must be taken into@aat, at least to a reasonable extent. The impagss pertinent to
an analysis of the Corps' EIS in this case arectlosthe municipal water supply (i.e., the Aquif¢he seepage losses
to the Park and WCA, the destruction of wood stwkitat, and the increasing urbanization of MiaradP® County.

n112 The Lake Belt wetlands also contained "sev@sabric properties, including potentially sigie#int
sites . . . exist within the proposed project'ssatpotential effect." AR880.
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a. Aquifer/Wellfield contamination

Miami-Dade County's wellfield protection zones westablished in 1985 [*109] based upon the geizedkur-
vival time of bacteria in soils and groundwaterthsppropriate setbacks for mining establishea$trict excavations
in order to limit the risk of contamination at theeper levels from which the wells draw water. Bhsis for the protec-
tion zones was the nature of the Aquifer and itsneability.

[Limestone] makes up the Biscayne aquifer, whichest and filters the water supply for Miami-Dade
County. Removal of the aquifer material by rock iminleaves the remaining aquifer more vulnerable to
contamination from the newly created surface wiatelies. . . . Implicit in the creation of wellfiefao-
tection zones is the assumption that the hydroggéofmarameters do not vary in time. However, the/ ve
nature of rock mining, removing the geologic matemegates this assumption. There is a concetn tha
existing and future rockmining excavations servexpand the travel time contours beyond those tesed
define the existing wellfield protection area. Unconfined and located at or near the land sarfde
Biscayne Aquifer is made up mainly of layers ofdstone and sand. . . . The generally high hydraulic
conductivity and the [*110] many passages throtinghsolution-riddled limestone offer little resiste

to flow. The result is one of the most permeablgifaegs in the world, which quickly responds to klig
differences in the water table. As a result he.direction and velocity of groundwater flow isosigly
influenced by water levels in adjacent canals ahdrossurface water bodies.

AR1176 ("Description and Analysis of Full-Scale @eaTrials Conducted at the Northwest Wellfield aki-Dade
County Florida," DERM Water Supply Section, Aug2e00).

Not only the extraction of limestone but also tlits/fakes left behind after mining pose threattho Aquifer. Ac-
cording to a report prepared by DERM (and publisaieer the EIS):

The presence of lakes in the vicinity of the welliincreases the risk to the drinking water sufogly
two routes. The miles of increasing shoreline pteva route for pathogens, as well as other polisitan
enter the lakes either via stormwater runoff comtated with pathogens, infected animals accessiag t
shorelines, or spills of contaminants near shoesliha more direct route is via waterfowl flyingtmuse
the lakes. Once in the lake, the [*111] pathogawikitants quickly disperse from the shoreline éd-m
dle of the lake. Depending on the specific grawitpther factors, the particular pathogen/pollutaitit
mix through the vertical extent of the lake anddb@wn towards the wellfield. Water transport out of
lakes and canals into the surrounding aquifer ancitds the wellfield is primarily through the posou
sides. . . . Modern rockmining techniques now caraeate up to 85-ft. depths, well into the various
preferential flow zones of the drinking water wel€-80 ft.). The preferential flow zones are mpoe
rous, providing less attenuation, particularly pj@athogens of human health concern.

AR1175 at pp. 35-36 ("Northwest Wellfield Watersh&mtection Plan," August 16, 2000). The Corps h#ticient
information about these risks even before the afgpweed studies. Strong objections to the miningebdaupon the
wellfield contamination issue began arriving, parkarly from Miami-Dade County and its agenciesyiediately after
the Corps announced the preparation of the EI9@21For example, in July 1992, DERM raised consafout the
effect of the Lake Belt Plan on the Northwest Weltf's classification [*112] as a ground water glysource. AR44.,
n113 DERM commented on the Issue Team's final degfbrt in May 1997, criticizing its lack of attént to the fact
that further mining in the vicinity of the wellfidlmay itself impact the quality of water, and ngtthe potentially
costly modifications that would be required for therent drinking water treatment process. AR483Mhy 1999,
DERM reported that it could not support the ElSluméter quality and buffer issues were addresséyg, fand that it
could cost at least $ 235 million to add moredifion and disinfection to Northwest Wellfield "if@undwater becomes
under direct influence of surface water as a resfuttining”. AR605 at 85. n114
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n113 In November 1995, Miami-Dade officials higthtigd the impact of mining on the quantity and dyali
of water in the area, and requested that an evatuaf those issues, as well as the related cbstspnducted.
AR242.

n114 DERM noted, in July 2000, that the EIS "igrsotfee potential for microbiological degradationagf-
ter quality resulting from warm-blooded animals;isias cattle and mammalian wildlife, which are knaarri-
ers of the disease-causing organisms Giardia aypt@poridium. Cattle grazing is currently an aléible ac-
tivity in the vicinity of the wellfield and may céinue to exist as rockmining expands. The litt@fzlves which
are included in the compensatory mitigation progdeeSection 7.1 [of the EIS] will attract mammaliaildlife
to the lake edges. Due to the potential presentieese sources of microbiological contaminationeuritie
Recommended Plan, evaluation on [sic] of their ictpé&s warranted. . . . . [The EIS also] minimiZejsrface
influence concerns and merely recommend[s] a monggrogram that would allow the impact to ocduy,
stead of working to minimize the impacts." AR655.

[*113]

The County's water treatment facilities are degigioe treating groundwater, and they do so bydtitrn and disin-
fection. AR1175. The EIS reported that the excawadif limestone would convert a large portion & #guifer to
"surface waters," AR614 at 78, and that Miami-D&deinty's wellfield protection plan's buffer zonedyrbe inade-
guate protection against [potentially deadly] scefavater contaminants,” AR614 at 69-70. After restg the EIS, the
County Manager at the time advised the Corps that:

Quarry lakes have the potential to contain subistiynimore disease-causing organisms than groundwa-
ter. . . . Mining rock from the Biscayne aquifertlire vicinity of the wellfield decreases the tirhéakes

for a contaminant to travel from the quarry lakeéhe wells. Rockmining that may be authorized gy th
proposed Federal action will exacerbate the exjdtotprint of lakes in the vicinity of the wellfik
Therefore, the proposed Federal action has thenfialtéo increase the risk of water quality contaai

tion at the wellheads and result in the necessitypgrading the water treatment plants to treatie
ease-causing organisms at the cost of approximgtely] $ 250,000,000.

ARG654. Despite this caution, the Corps proceedel thie plan to approve the mining.

A review of the record reveals that the Corps apgdamining in close proximity to the Northwest Wielld (and
its multiple wellheads from which drinking watempamped daily) before the risk of contamination baén studied
adequately or sufficient data had been collectel] tnus, apparently did not fully consider the itgadirect, indirect,
or cumulative) of the mining activities, in violati of NEPA. According to the EIS, the proposed mgnplan "may
compromise the existing wellfield protection pragrta AR614 at 88. The EIS references a wellfieldtpction sub-
committee that "has identified tasks that mustdmapleted"” to analyze properly the existing weltfipirotections, and
notes that if impacts to the wellfield are idewtifj "activities required to mitigate those impaati be identified."”
AR614 at 88. n115 "At this time, it has not beetedmined what is needed as a safe buffer to prtfiecivater supply. .
.. This information might not be available unkietcompletion of the Phase Il Master Plan in Deesr2000." AR614
at 70. n116 The only other [*115] information pided to the public on this topic before the permitse issued is
contained in the Revised Public Notice, which statat additional restrictions had been proposenhioing near the
Northwest Wellfield to allow "time for Miami-Dadedlinty to complete a risk analysis and consider fieadions" to
its wellfield protection ordinance. AR737. The riagions are not defined, although maps are indude each of the
mining companies, purportedly showing the locattbmining for the first three years under the pregub permits.
Even if the Court were to consider the Revised ieubbtice as being a supplemental part of the NEB&ument, i.e.,
the EIS, it still falls short of properly advisitige public or public officials of the risks of camiination and what can
be done to eliminate those risks, particularlyigini of post-EIS reports which specify the risksasly.

n115 This vague statement does not even commégaining mitigation -- it simply states that mittgm
activities "will be identified."
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n116 The ROD does little to remove this uncertaitithere is a risk of contamination of the publiellw
field, but the permit includes provisions to minmmithat risk." AR1028 at 80.

[*116]

The Corps has a duty, when evaluating "reasonapgséeable significant adverse effects” n117 sadoatami-
nation of a municipal drinking water source, to\pde all information that is "essential to a ressdehoice among
alternatives" -- or, if such information is unawdile -- to summarize "existing credible scientdficdence" and the
agency's evaluation thereof. 40 C.F.R. 1502.22.0d¢mps should have recognized that it lacked esdémtormation
and, particularly in light of the anticipated compdn of the County's wellfield protection reviesthould have been
more conservative as to this risk.

The most conservative protection for the wellfisldo eliminate all human activity around the unean
aquifer and lakes near the wellfield, except far ¢isting wellfield utility maintenance activitiebhis
would entail purchase and transfer of private lgad county ownership. This is a costly endeavsti{e
mates yet to be determined]. . . . The most strihgeotection will be applied to the inner lake f@aiion
zone. These lakes will be closed to public accedsat be biologically enhanced in order to minieniz
pathogenic [*117] risk to surface and groundwatesest to the wellfield. . . . The proposed oupter-
tection zone encompasses lakes to be used fowpassireation and biological enhancement. . . . Be-
cause past and future rockmining activities havwesed this wellfield to be uniquely vulnerable tdhma
genic risks, legislative actions should be purdiodobn animal and aquaculture operations, at a mini
mum, from the Northwest Wellfield's inner lake zone

AR1175 at 45-53.

nl117 The term "significant" as used in NEPA requiteonsiderations of both context and intensit@" 4
C.F.R. 1508.27. An action insignificant in itselaynbe significant for NEPA purposes if it is "redtto other
actions [past, present, and reasonably forese@ahble actions] with individually insignificant beumulatively
significant impacts." 40 C.F.R. 1508.27(b)(7). Twential risk to the Aquifer qualifies as a "sifjgant" ad-
verse effect.

The County and its agencies requested [*118] diphbaring and recommended denial of the perraiten for
the reduced period, since no adequate programétduegn developed to protect the Northwest WellfiaR791B.
The EPA also requested that special conditionsrip@sed on the water quality monitoring and thaeiin promptly,
AR820. n118 The Corps took a positive step towaadegting the Aquifer by rejecting the mining inthys attempt to
avoid the wellfield restrictions n119 and imposBygecial Condition 7 which requires monitoring ofteraquality and a
review at the conclusion of the initial three yed#s noted above, this initial review already bagn delayed by al-
most a year.) These efforts provide little assueahowever, because even if the probability of @onhation is low
(which it may or may not be), the consequenceggat. The concern is not just as to the existimgiy pits, which
already have caused groundwater seepage to ot@iuficlear from the EIS whether the Corps todak ithto account
in determining the baseline from which to judgeufetimpacts), n120 but also as to the ongoing rgiaimd future pits.
The Corps seems to be tolerant of mining even@®éps closer to [*119] the wellfields/wellheadsless or until
there is a confirmed incidence of contaminatiore Tuture pits will be much larger and potentiallyser to the well-
heads, which "will further compromise the natuitidtion processes that currently exist at thethwest and West
wellfields." AR605 at 88.

n118 The Court notes with interest the partie€udision, in their briefs, regarding a post-perrffieroby
one of the mining companies, Tarmac America. Acicgydio the Industry Defendants, Tarmac has agreed t
convey property within the wellfield setback ariee., within the 2,500 foot area in which miningdashevelop-
ment are prohibited by the County, in exchangetferright to mine other County-owned property aoyalty
basis. The anticipated royalties reportedly wowddegate $ 70,000,000 (over some unspecified pefitiche
and acreage) which might facilitate the County&taltation of water treatment facilities to preventreat any
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contamination of the drinking water. Industry Dafant's Motion for Summary Judgment, Docket EntB6#at
17 n12. News of this unconfirmed arrangement play@g@art in the Corps' decision to issue the permibr
does it factor into this Court's analysis.

[*120]

n119 The industry noted in September 2000 thaa# Yeoncerned about delays if the County has rietlac
to amend the Ordinance at the 3 year review ar@ tkesome disagreement about whether there skawthin
the Inner Protection Zone. [The permit templat&nse to imply the likelihood that compelling daterisk will
emerge and places the burden on the miners to sebhta presumption. In our view, the burden shbeldn
DERM and WASD to come forward with such compellsngdence." AR706.

n120 The Corps' analysis of past impacts was Biffefst actions within the established geographimta-
ries for resource evaluation have resulted in irtgpcthe environment. It is not possible or neagsto quan-
tify and qualify the conditions of the entire Eviaides ecosystem prior to the first impacts of mashidentify
each subsequent action and its impacts.”" AR618.at 8

The Corps ultimately avoided these water supplydassn the EIS (and ROD), claiming to defer to@winty what
should have been the Corps' responsibility. A se@mrps staff member stated that "I do not [*12kink Corps needs
to get in a position of deciding how much proteeti® warranted for the wellfield. . . ." AR602. Agther general evi-
dence of the inadequacy of the Corps' consideratidhe wellfield contamination issue, the Coursetves that the
scientific or technical reports listed in the E&arences that are related to water, e.g., a 19idy entitled "Investiga-
tions of ground-water conditions at borrow pit®7and 10, Miami-Dade County, Florida," AR614 a®18re nearly
all more than twenty years old or relate to watsttibs in other states, e.g., Michigan, WisconsirerEa non-scientist
recognizes that this poses a problem in the evangihg world of South Florida's ecosystem.

In conclusion, the Court cannot determine thatGbeps' decision relied on the relevant factors. Theps either
should have waited for the County to completetitslies of wellfield protection, or the Corps shobkd/e done its own
study. Also, the agency's explanation for its fa&lto impose greater protections, i.e., that it th@sCounty's decision,
runs counter to the clear evidence from the sdiemgports in this record which expose the rislcoftamination, and
[*122] the Corps' regulatory duties to protect #myvironment.

b. Seepage losses to the Park and WCA

Another area in which the EIS lacks sufficient desain its hydrological analysis. According toglilS, there is a
"very high ground water seepage rate" that is cauisijurious "declining water levels and hydropdsbin the Ever-
glades Protection Area and the Pennsuco wetlari61A at 24, and seepage rates will increase withaease in the
acreage of mining, particularly if the new quarrdes located near the western edge of the Lake BBB14 at 77. In a
total of less than two pages of analysis, the Bihkides that "although . . . there are potentsiliyificant impacts to
large-scale increases in mining, it also seemsttraethere are readily available strategies tigatié for these impacts.
... Itis also clear that time is available tonpdete a more definitive analysis and prepare fpeapriate solutions."
ARG614 at 77. This apparent reference to the increah@ature of the seepage impacts, i.e., they gvorge as more
mining occurs, demonstrates that the cumulativeachpf this mining will be significant and will adksely effect the
adjacent [*123] wetlands (e.g., WCA-3B and ther&eito); n121 thus, it was error for the Corps teehzaid so little
attention to this issue.

n121 The ROD does not remedy this deficiency inBt& While the permits do "require the Permit@e t
implement measures to prevent the seepage logy,'atho note that "if the impact cannot be avoidleel result
would be a reduction in water depths and duratiaihé adjacent wetlands," AR1028 at 81, apparemtticipat-
ing such an occurrence but not imposing or evenifxeg any prevention measures.

As early as March 1997, ENP advised the Corpsrtitht mining increases the seepage of needed waterthe
Park since mining increases the aquifer's abititgdnvey water. AR439. FWS also noted that requiestbrative
flooding levels in the WCAs and ENP will lead te@irased water levels along their borders to the aad that will
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require that seepage be controlled -- a difficasktsince mining aggravates the seepage probled@6AR he National
Audubon Society [NAS] [*124] already had providigslcomments to the Corps regarding seepage issues

The Lake' Belt is in one of the areas of greatestigdwater transmissivity in the entire Everglages

gion. Unfortunately there is a belief among sonmaugs that stacking water in a quarry pit actuaily i
hibits seepage. This misconception needs to b#iedctSimply put, water flows through water witksk
resistance than water flows through rock, eveny®rock. NAS EERC [Everglades Ecosystem Restora-
tion Campaign] has a grave concern that quarrynpétg actually exacerbate seepage losses from the Ev
erglades. This concern is heightened by the fattrthillions of tax dollars are being spent on Elaxlgs
restoration, with the goal of improving water timgjrdelivery, quantity, and quality to the Everglade
Water loss from abandoned quarry pits in the LBle#t have the potential to negate much of the benef
gained through the expenditure of public dollarthimrestoration effort. . . . Although structusakpage
barriers have been proposed as the solution taagegmoblems, NAS EERC contends that under many
circumstances this may not be the best solutiondtiition to the high costs [*125] of seepageibarr
installation, there is a concern regarding the pewncy of the barrier. . . . removal is for allqiieal
purposes unrealistic. . . . A structural barrigsgamay actually cause draw down of the aquifeimby
peding groundwater flow.

AR340.

Approximately one year before the Corps publistiedfinal EIS, the Governor's office urged the Cdmpexplain
the connection between the planned mining in tHeelBZelt and the CERP/Restudy project componentaetisas
"how feasibility and seepage control studies wéllused in the decision-making on [Lake Belt] pesmit . The future
healthy functioning of the Everglades ecologicateyn and the future water supply of Miami-Dade Gpwvill be
dependent upon the outcome of these issues."” ARBD3. The EIS was issued, nevertheless, withdaildd recom-
mendations for seepage control.

Shortly after the final EIS was released, ENP regabthat "there is an increasing trend in the sgejast . . . to the
east from WCA-3B. . . . The increased groundwdtev to the east resulting from the lakes appeduetthe primary
reason for the declining water levels and hydraggkimn Pensucco [sic] wetlands. [*126] . . . Theavalelivery to the

North West Well Field appears to decrease signiflga . . with extensive lakes in the Lake Bekat' AR614 (August
21, 2000).

EPA has concerns about the impacts of future miasg relates to seepage losses from Everglades Na
tional Park, Water Conservation Area-3B, and thenBeco Wetlands. Absent implementation of some
significant contravening measures, this groundwaigvement to the east will have even larger impor-
tance on the area's wetlands. . . . There remames significant uncertainties associated with fifece
tiveness of subsequent assessment/planning measuwel as in ascertaining whether even known
losses can be mitigated to acceptable levels.

AR 713, FAR41 (September 20, 2000). "Previous @gpee attests to the fact future developmentabastwill make
sustaining desired water quality standards diffitdR713. n122 The ROD ultimately imposed a SpeCandition
(Special Condition 3), which imposes on the pemrittesponsibility for avoidance measures or congiemsfor ef-
fects of changes in groundwater flows, but withepecifying what that will require. "The actual phail be submitted
in a [*127] future year once, as discussed elsegvirethis memorandum, revised modeling and theggdes the
CERP are further along." AR1028 at 74. This istéar vague to be in compliance with NEPA, and itsrepndedness
violates the requirement that permit condition$reasonably enforceable” -- found in 33 C.F.R. 3.

n122 EPA also noted that "any [permit decision]dobsolely on the [EIS] would be incomplete/prematur
because resolution of these critical environmestales [mitigation, land use planning conflicts|lfiedd is-
sues, etc.] is deferred until completion of thed&hll Master Plan]. AR713.
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Seepage losses, particularly when they are cedaiesult from the proposed activity, are withie ttange of indi-
rect effects required by NEPA to be studied in saetil. 123 To ignore this indirect effect "woldd to [allow the
Corps] to wear blinders that Congress has not chtwsampose." Riverside Irr. Dist. v. Andrews, 752d 508, 512
(10th Cir. 1985); [*128] see also, National WifdliFederation v. Coleman, 529 F.2d 359, 374 (5thX8i76) (pro-
posed highway construction's indirect impacts idelliresidential and commercial development thatidvdevelop
around the highway interchanges). Rather than gioyian adequate evaluation, backed by "accur#eatdfic analy-
sis," 40 C.F.R. 1500.1(b), the Corps postponed exation of the seepage question indefinitely asdeatially, left its
NEPA obligation for a future time. n124 Delay ofstleritical analysis was an unacceptable devidtiom the regula-
tory framework and, as such, requires remand.

n123 Threats to the habitat of the endangered whgapane caused by a reduction in water which was
caused by a change in the flow of a tributary stredhich, in turn, was caused by construction oamgdwere
indirect impacts required to be considered undelP AlERiverside Irr. Dist. v. Andrews, 758 F.2d 508th Cir.
1985) (denial of nationwide CWA permit for constiioa of dam due to resulting threat to habitat md&ngered
whooping crane). These threats to the whoopingecaae even more attenuated than the indirect seepag
pacts which are certain to occur as mining incre@#s¢he Lake Belt.
[*129]

n124 The point discussed, above, regarding therstat of the scientific studies relied upon inEl& also
applies to the question of whether groundwater agejeffects were adequately analyzed.

c. Wood stork habitat destruction

The EIS announced to the public that the proposethmplan would have "no effect" on any Federtilyed spe-
cies, AR83, and that the project was fully coortidawith FWS, pursuant to "formal consultation” avais "in full
compliance" with the ESA, AR614 at 101. This cosan was reached without the benefit of either@dgjical As-
sessment or a Biological Opinion, as discuss#th, and misrepresents the nature of the Corps' ctatisul with FWS
at the time. The EIS discusses the wood storki@ted of approximately one-half of a page, AR614@&t 83, and fails
to report that hundreds of acres of wood storkdimmg habitat will be destroyed -- a fact which shioave been ad-
dressed in the NEPA document. n125 The Corps sidgtigrmined that there will be no loss of habitaictions since
wildlife will be displaced from mined lands to [*QB restored lands. AR956. The Court discussesghige in more
detail in the section, below, which evaluates tloepS' compliance with the ESA, but briefly notesehénat both NEPA
and the ESA require that direct and indirect effext protected species be considered. RiversidBiBt. v. Andrews,
758 F.2d 508 (10th Cir. 1985) (Corps properly cdesd indirect effects of permit to construct a damd reservoir, on
whooping crane habitat downstream). The Corpsifaito consider not only the direct effects (dayaging habitat
loss), but also the indirect effects (e.g., potdmlocation of breeding rookeries, etc.) on théamgered wood stork
renders the EIS fatally flawed. n126

n125 It may be that financial restrictions limitibé agencies' analysis of impacts on protectedepec
FWS had stated earlier that it had no funds to sondildlife analyses. AR83.

n126 The ROD offers little improvement in this ar€ehe projectis . . . expected to result in narode in
wildlife utilization compared to before mining, lattugh on a smaller area of land." AR1028 at 79.

[*131]

Although prior to publication of the final EIS ti@orps had obtained the FWS' concurrence that thgoged min-
ing project was "not likely to adversely effect'ygorotected species"”, the FWS announced on Apri2801, that it
was not able to concur with the Corps' recentlyoaimeed conclusion n127 (which restated its eadigermination)
without receiving supporting information. AR824. B/@bserved that no biological evaluation was inetuoh either
Public Notice issued by ACOE, nor had the EIS piedia thorough analysis of the potential effectscluding cumu-
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lative effects -- on the species. AR824. Thus, Hdéntified that NEPA had not been met and this €agrees. The
Corps failed to carry out its NEPA-imposed dutyetmsider "the environmental impact” of the propoaetibn, 42
U.S.C. 4332(C)(I), 40 C.F.R. 1502.1, particulanyfhiling to include accurate scientific analységarding an endan-
gered species known to be within the area of thpgsed mining. 40 C.F.R. 1500.1(b).

n127 On March 1, 2001, the Corps had announcetkifRevised Public Notice that the proposed mining
was "not likely to adversely effect" any protecsgcies. AR737.

[*132]

d. Increasing urbanization of Miami-Dade County

Indirect effects may include growth inducing efigct0 C.F.R. 1508.8, particularly if that growthgimi not occur
without the project's influence. Impacts that "cblikely occur at the site or in the vicinity whethor not the permit is
issued should not be given much weight." WilliamAlant, Law of Wetlands Regulation § 6:64, at 6(8805). The
EIS reports that "continued westward urban expansfdiami" is a reasonably foreseeable actionteeldo the pro-
posed mining plan, AR614 at 89, and that it wiluk in "negative impacts,” AR614 at 90, but pr@sddo analysis of
the specific impacts other than to state that thiflybe "confined primarily to the immediate are&R614 at 90. (The
EIS also suggests that mined rock from the Laké Béllhave a statewide value.) There is nothinghie EIS that sup-
ports a conclusion that westward urban expansidviafi would occur whether or not the mining contéss in the
Lake Belt, nor is there anything to show that theesse effects of the mining-related developmeiithei "confined."
ni128

n128 Plaintiffs claim that the aesthetic valuelhaf Lake Belt was not considered, but it appeatstiiea
Corps briefly addressed this point. The Lake Ba# & relatively consistent, i.e. little or no dsigy, visual ap-
pearance as wet prairie with tree stands of meatalellhis perception of minimal diversity results wnly
from the subtle differences in landscape form, c@ad texture, but is also a result of the dynamicie of the
average observer (from an automobile). The naappéaring landscape remains dominant. Changes in th
landscape are evident, i.e., quarry lakes, butioptinant.” AR614 at 67. Obviously, increasing theeage of
mining will cause the quarries to become more damiand will decrease the natural aesthetic vaitieeo
landscape; and this cumulative impact should haenaddressed in the EIS.

[*133]

A cumulative impacts analysis requires that thes@néaction be considered along with reasonabgstwable fu-
ture actions. Clearly the production of limestoresdd concrete and cement will lead to greater irhton anywhere
in which the rock is used, and it was error for B8 to ignore this element. "More strongly relaiedirect impacts
should be given heavy consideration, while morenatated’ impacts should be considered, but lessih&dregula-
tory Guidance Letter ("RGL") 88-11 (effective Aug@®, 1988, expired December 31, 199@printed in William L.
Want, Law of Wetlands Regulation (2005). To thesakthat future specific uses of the mined rockan-contiguous
areas, i.e., areas not adjacent to the Lake Beltjaforeseeable, the Court finds that the Corppearty declined to
conduct further study. This conclusion, howeveggnot relieve the Corps of considering the devabt, at a mini-
mum, of the Lake Belt area itself which will ocas a direct result of the mining. For example, toldil roads and

infrastructure to support the mining will be devedd, and there will be more truck and rail trafigrocess the mined
rock. n129

n129 Moreover, as noted by the FWS, it was inapjatgfor the Corps to credit the mining permit &pp
cants with stimulating economic growth but not bauge them with the costs suffered by the envirartroen-
sequent to such growth. AR712.

[*134]

In a recent decision by another member of this Colue Corps was ordered to consider the cumulatifexts of
future planned development even if such developradtnot yet been specifically proposed. FloridédWNé Federa-
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tion v. U. S. Army Corps of Engineers, 401 F. Supgh1298, 1326-1328 (S.D. Fla. 2005). While theekbone mining
in the present case is not as obvious a catalyd#elopment as the biotechnology research pasdsa¢ in Judge Mid-
dlebrooks' case, it is nevertheless this Courtlasion that the future urbanization of the LaladtBind at least the
surrounding areas to the eastern side of the LakesBould have been considered by the Corps amalative effect
of the proposed mining plan. n130

n130 The Corps rejected requests that the EIS jpenebed to include the direct, indirect and cumuéagif-
fects on other wetlands in Florida as a resultlaé@ment of the mining products. "If wetlands anpéacted by
the placement of fill and subsequent constructiois, activity would be addressed by a Section 4€4nit that
covers that particular activity." AR586. The ROkaowledges that "secondary effects . . . are thesalting
from the use of the material mined. . . . The minederial is processed into cement, crushed raukfith
products that are used for construction throughtwaiiState. Some of this could be used as fill itamels but
these uses are regulated individually through 4&4nfis." AR1028 at 59.

[*135]

The Court is troubled by the underlying theme &f @orps' ROD which suggests that the permits atibave
been designed to be extended to the full fifty ymaring plan. As is evident from the ROD, the Cohps not shelved
the larger plan, but rather just delayed its imm@atation until the first period of mining is comf@eRecord evidence
shows that the purpose of permitting mining inlth&e Belt is to serve a predicted need from Fldsidapidly increas-
ing population growth rate, and there is nothinguggest that the growth rate will slow signifidgnThus, the Corps'
simple dismissal of the negative impacts of devlept, even as to just the Lake Belt and nearby; aielated
NEPA's requirement that all indirect effects beradded. 40 C.F.R. 1508.8.

2. Consideration of adverse environmental effed¢telvcannot be avoided if the proposal is impleredrit.e., the
mitigation plan)

The Corps' EIS identified various serious impaassnoted above, n131 and thus the Corps was rdgbiye
NEPA, to first attempt to avoid these impacts drehtto minimize whatever was unavoidable, and]lfine mitigate
for any unavoidable [*136] adverse effect.

Implicit in NEPA's demand that an agency prepadetailed statement on any adverse environmental ef-
fects which cannot be avoided should the proposaiiplemented,’ is an understanding that the EIIS wi
discuss the extent to which adverse effects cavbieled. More generally, omission of a reasonably
complete discussion of possible mitigation measw@sd undermine the action-forcing' function of
NEPA.

Robertson v. Methow Valley Citizens Council, 49@BU332, 351-52 (1989). n132 The Corps and EPA katered
into a Memorandum of Agreement ("MOA") on Mitigation133 which adopted the sequencing approacthédthbeen
used by EPA: generally not considering mitigatisradactor in favor of issuing a permit but rathexjuiring it after the
permit proposal is determined to meet permit déterdependently of mitigation. n134

n131 The Corps' identification of the serious intpagas not accompanied by an adequate analysiother

n132 "Although NEPA does not mention mitigation,ddministrative practice and regulation mitigation,
including conservation-type mitigation, plays arportant role in the discharge by federal agenci¢beir pro-
cedural duty under NEPA to prepare an EIS." Thodn&choenbaum and Richard B. Stewart, The Role of
Mitigation and Conservation Measures in Achievirgn@pliance with Environmental Regulatory Statutess-L
sons from Section 316 of the Clean Water Act, 8 Netwitl. L. J. 237, 276 (2000).
[*137]
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n133 The Memorandum of Agreement Between the Enmiental Protection Agency and the Department
of the Army Concerning the Determination of Mitigatt was revised, effective date February 7, 196@inted
in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997

n134 According to the Mitigation MOA between EPAdaghe Corps, which coordinates respective duties
under § 404, a project is to be assessed firsiowitconsidering proposed mitigation. Margaret tai®d, Wet-
lands Deskbook 132-33 (2d ed. 1997).

The CEQ regulations direct that mitigation measteesgiscussed, 40 C.F.R. 1502.14(f), 1502.16(H)5XXc),
1508.25(b)(3), but a mitigation plan need not by filleveloped in the EIS, see Robertson v. Methailey, 490 U.S.
332 (1989). It is important, however, that the NEfRument contain all of the relevant informatitnoat the impacts
of mining as well as the planned mitigation forsaompacts. "Nothing should be left to good willarg agencies or to
[*138] personal recollections.” FAR97.

Mitigation is compensatory, and has been interpreggequire a replacement of the functional valfithe wet-
lands, that is, there should be no net loss ofamdthvalues. In February 1998, the Corps held aingeef its branch
chiefs to discuss mitigation, and decided thatidisic assumption underlying the mitigation evatrashould be to
restore the wetlands in context of the entire estesy. Neither an "as is today" or "as it shouldehbeen, i.e., pine
flatwood wetland, pre-impact with invasive speciapproach was selected, but rather a more tailppdoach toward
restoration based upon the specific function bemdgormed by the specific wetland at issue. ARFARS The analysis
of wetland values in the present case was extensi&6 however, the results were not applied inGbgps' decision-
making process. Many attempts were made to adsesslue of the existing wetlands on which the msmeish to
mine and construct supporting infrastructure, mgds, work pads, etc. The Court already has asedlehie importance
of accounting for previous impacts on degradedamet$, and the Corps' limited evaluation of suchaictgp[*139]
here, when determining the adverse effects of pgeed action. The Corps' predictions of future icipavere similarly
limited; for example, the Corps noted that the ioigmn groundwater seepage is "not immediate: rei@ses as the min-
ing proceeds. The recommended plan is based op&8 wf mining so the total effect will not be seatil then. . . .
The current discussions are to determine the apigtepmitigation measures to be incorporated ihtorhaster plan to
be reported to the State Legislature by Decembg?2@®10." AR614 at 99.

n135 At the end of this meeting the question wasedhby Corps staff as to whether there would peldic
notice to announce this "fundamental change in Wwevdo functional assessments on wetlands" as jeqiso
greater than three acres. AR545.

n136 The Corps' mitigation analysis in the EIS lfitled from the work of both the Lake Belt Commgte
and the Issue Team, as well as an interagency mgeleid in August 1996. The Lake Belt Committeefsort
in 1997 proposed that mining be concentrated towsrdast and that the industry fund the acqurséiod res-
toration of lands toward the west, which was acegpind adopted by the Florida Legislature. AR1GZ#ba

[*140]

"The compensatory mitigation proposed for this @cogonsists of the restoration or enhancemenegifatied wet-
lands within the region and creation of littorahes adjacent to the quarry lakes." AR614 at 91.Hilgealso briefly
identifies specific mitigation measures to protiet wellfields, including the construction of a fwearound the Lake
Belt to prevent direct entry of surface water rdraofd the prohibition of any future development@fstern areas as
well as using land use regulations to prevent urbaoff from negatively impacting the Northwest \ffield, AR614 at
82-83. Very little is discussed regarding the sgegdepacts other than to say that water contracires might help,
but that they would require more water in the olergstem. Nowhere is it discussed that if the Agubecomes con-
taminated, such that its classification changegeandwater under the influence of surface wakere will be an un-
paid bill in the amount of $ 250,000,000 in ordetreat the water.

Some of the strongest criticisms of the EIS weigetaupon the insufficiency of the mitigation plaf37 Indeed,
the admitted insufficiency of the mitigation n138siwthe Corps' [*141] impetus for reducing thenmieperiod to ten
years. n139 In October 1997, the Department ofritezior delivered comments to the Corps regardirginadequacy
of the mitigation plan.
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The mitigation plan proposed by the Northwest D@denty Freshwater Lake Belt Committee during
the Spring, 1997, legislative session of the Fintiggislature accounted for only direct wetland lasd
concluded that the amount of mitigation necessaneutralize rockmining impacts to wetlands was ap-
proximately half that required by other developmetivities. The justification for the reduced ik

tion requirement was that the lakes left behinddmkmining were ecologically superior to other type

of development and, therefore required less miigatWe question the scientific basis for this asgu
tion. Deep lakes are not part of the natural laape®f south Florida; they are also biologicallpnar
ductive and functionally-impaired. The mitigaticatio proposed, to date, does not and cannot compen-
sate for the biological functions lost when shalleevbaceous marsh is replaced by deep lakes and vio
lates the no net wetland loss' directive.

AR512. n140 The Plaintiffs refer [*142] to seveadtjections raised as to the mitigation plan indhginal fifty-year
mining plan, as discussed in the EIS, n141 somehath remain valid even though the duration of m¢hwas reduced
to ten years. For example, several months afte€Ctrps announced the reduction in the permit psriBtlVS continued
to question the adequacy of the proposed mitigafét948. n142 The Court will address the Corpsiuision of miti-
gation in the EIS, with a view toward modificatiotifsany, that were made in light of the reductadrthe permit period
to ten years.

n137 The EIS candidly states that the mitigatiatdssion is incomplete, but that it will be comptetdur-
ing the permit application review process and fawl as part of the permit decision after this E8ument is
finalized." AR614 at 98. "The details of the mitiigan will be completed during development of theaBd I
Master Plan for the Lakebelt area. . . . The ppakfeature of the Recommended Plan is the on giévglop-
ment of a comprehensive hydrologic and wetlandigatibn plan and a funding source to accomplishpthe.”
AR614 at 10.
[*143]

n138 As to the 50 year plan, the Pennsuco was dnede as a source for all mitigation. "The comptete
toration . . . [of the Pennsuco] would result insgaproximate 1,808.41 habitat unit increase irftinetions and
values of this area." AR614 at 93. "ApproximateB#2 of the functions and values of the wetlands ictgxhare
mitigated through restoration/enhancement of demtadetlands within the study area. Additional natign
sites will need to be identified for the projectithieve complete mitigation.” [refers to sectio for detail]
AR614 at 93, 103.

n139 In early 1998, a senior Corps staff membegdtiat the permit duration would be based on how
much mitigation was projected to be available ftbe Pennsuco wetlands area. AR544. After the ElSisva
sued, and after the permits had been reduced tetes, a Corps staff member noted that "If we iena
longer footprint/longer permit they wanted us tedfically identify the additional mitigation outk of Penn-
suco. . .." AR865.

n140 Criticisms of not just the ratio but also tadculation of the fee per ton of rock were recditg the
Corps, and in February 1998, the Corps staff espebgheir own concern as to whether the draft atitg pro-
posal was based on proper assumptions. The Copsam@erned whether SFWMD's costs/acre would hold
over fifty years at an estimated 7.8% annual graath, and whether or not other non-Pennsuco nitiga
lands will cost $ 6,142/acre to buy/restore. AR552.
[*144]

nl41 For example, in July 2000, DERM recommendetyitg the permits because the mitigation de-
scribed in the EIS was "wholly inadequate." ARG5.
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nl42 EPA also noted a lack, in April 2001, after #mnounced reduction, of critical information $sess
the proposed mitigation plan, and observed that #ie Belt Committee Phase Il plan didn't provike infor-
mation as had been anticipated by the Corps aredttAR820.

a. Mitigation Math

While a certain amount of flexibility in a mitigati plan is necessary and advisable, n143 there lmeushough
definition to allow for a meaningful review and é&ation of the plan to ensure that it would be sssful. An agency
must exercise particular care when the mitigatequires restoration of a large number of acreslamdocation of
those restored acres is critical to, e.g., limitgngundwater seepage. While the use of a mitigdéerper ton positively
correlates to the amount of impact, it also crediffigulties by shifting the focus to "mine nowitigate later" since
the mining will take place first, followed by paymd*145] of the fee, then followed by expenditsifer mitigation.

n143 As previously noted, the Corps' 1983 ROD omimgi limestone in the Lake Belt area determined tha
permits should be reviewed individually, to alloov flexibility to accommodate "the needs of the plepthe
socioeconomic values and industrial demands, adeftiechnical data which may become availablevelmidh
would pertain to impacts of the activity to the mlesystem." ARS.

i. The ratio

The Court will only briefly address the questiortled adequacy of the Corps' mitigation ratio of 2.5ince a
complete discussion of Habitat Units, lift, andeathspects of the Corps' mitigation analysis atenaocessary here. An
interagency meeting was held in 1996 regardingametivalues and the calculation of mitigation, hew many acres
of restoration to require for each acre of minimgpact. At that meeting the "Corps, DEP, SFWMD aitRM agreed
to apply a 2.5:1 ratio within the entire basin floe acquisition, enhancement and perpetual [*1#@jntenance of the
wetlands in the Pennsuco. If the development ratiere applied to the same table, the resultinggatiion ratio would
be 4.6:1." Staff concluded that costs per acréfmnsuco lands were $ 5,000, so the actual cofitnibrequired for
each acre mined would be 2.5 times $ 5,000 = $002 BAR131. Corps staff admitted that the 2.5:brahd "a fairly
large fudge factor." AR500. At some time in the tngear, the Corps conducted a Wetlands Rapid AssassProce-
dure (WRAP) n144 for the Pennsuco. The acreagesratilculated pursuant to the WRAP were 3.65:1Qthgs’
stated preference for individual permits), andrdt® calculated pursuant to a modified versioMdRAP known as
MWRAP (used for large scale projects such as niiigebanks n145), was 5.93:1. AR618 at 245. "Basethe
WRAP score that was done for the Lakebelt studywe would be requesting mitigation at a rati@bbut 3.5 to 5.5
to 1. This is a big jump from where we were at beftout we always knew that we were undermitigatiddgr532
(November 14, 1997). In discussing other mitigatiatios in a nearby area, i.e., within the Eastnpike Basin, the
Corps observed that it had [*147] "been progressinncreasing the amount of mitigation requiragyeting the Penn-
suco area. We started at about 0.5:1 and mostthgcequired 1.7:1." AR532. The mitigation ratio svastablished as
2.5:1. n146 By the time the draft EIS was distrdluljtthe agencies were using a cost estimate toratgstore one acre
of Pennsuco wetlands as $ 6,142. AR614 at 98.

n144 A WRAP assesses six factors in a system &rmate its functional wetland value: wildlife usié-
tion, vegetative groundcover, vegetative overstopyand/wetland buffers, hydrology, and water gyatiputs.
Each factor is assigned a score between 0 ande8 hg®n standardized criteria, all final scoresaaiged and
then divided by the maximum score possible to dater the functioning value for a particular systéiAR94.

n145 Mitigation banks provide replacement functiand values, expressed as credits, for unavoidable
verse impacts. For example, Florida Power and Ligtite "owner and operator of the Everglades Mittan
Bank, the largest permitted mitigation bank in thated States. The Everglades Mitigation Bank ¢ated on
approximately 13,249 acres of freshwater and esiavetlands in Dade County, Florida." AR605 at.212
[*148]
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n146 Confusingly, a senior Corps staff member legfarences a mitigation ratio of 2.78:1 as haviagn
calculated for the EIS, and notes that he had Iffiralculated the ratio . . . reflecting [certaBgsumptions,
[e.g., water quality stays constant, sawgrassipraged as reference for mined lake and littorséssments]."
AR618 at 246-48.

DEP took a strong position with the mining indudtmgt the 2.5:1 n147 and $ 6,142 cost per acre n@mne
negotiable, which apparently contributed towardrtiirers' walking out of a meeting with the Corpd athers in
March 1998. n148 The miners rejected the federaheigs' proposal, which initially included an $ @ ton fee, even
though the "agency folks had worked real hard eap with a balanced proposal.” AR562. n149 Intlif the sev-
eral higher ratios which were developed but ultehatliscarded by the Corps, the Court has serionsarns as to
whether the final determination of 2.5:1 is adequatreplace the lost value of the wetlands.

n147 Although the EIS specified that "increasedgatton will not be required for areas currentlyméted
when the permits expire," AR614 at 99, the Corpspéetl the 2.5:1 ratio to apply to all mining -- fut min-
ing under the new permits but also under the exdémdior permits, which displeased the mining conigs In
early 1999, EPA economists also developed a fortaudeccount for mitigation as to mining that hadweced
from October 1, 1998, to September 30, 1999, agdeaated outstanding mitigation. The formula poad a
"kicker" of 2.1% to the mitigation calculations. RA336 at 2428, 2426-7 (originally part of AR666heTcom-
panies argued that they should be grandfatherfdrm prior permits, which reportedly generally haduired
only one acre of restoration for every ten acresnpiact. AR956. Just prior to issuing the ROD, @weps
modified its calculations based on the mining conigst objections. AR1009.

[*149]

n148 This result prompted one Corps staff membergoire as to whether the Corps could force thoe-FI
ida Rock takings case along. AR560.

n149 An EPA staff member reported that the minezsevupset about the settlement of the takings aade
the areas of mitigation to be determined as atre$tihe Lake Belt process, announcing that theyldidire an
economist to talk with the EPA economist. AR560e Hgencies' plan included a credit to the miningganies
of $ 2,500 per acre of property owned within ther®eico; and a total of 3,740 acres to be transféup
front." AR560.

ii. The fee

A key component of the mitigation plan is the ccllen of a mitigation fee, imposed by the Statélofrida on all
limestone from the Lake Belt area. The $ .05 peywhich increases each January 1, is based upowesall mitiga-
tion ratio of 2.5 acres of restored wetlands faheane acre mined, assuming that the cost to acquil restore one
acre of Pennsuco wetlands is $ 6,142. AR614 atB8.mitigation fee is collected by the State and ea Mitigation
Fund overseen by [*150] a multi-agency panel. Blat. § 373.41492(2). n150 The fee is in additdan-site hydro-
logical mitigation, including the construction dfedves, which first were calculated as surroundiagh one mile
square lake. n151 The fee per ton establishedégttie legislature is recognized by the Corph@asdministrative
mechanism by which the miners are providing comatemg mitigation to satisfy Federal requirements52 The use
of fees paid, e.g., by a developer, to fund mitagqainstead of providing it directly has grown ovke past decade.
n153 These "in-lieu-fee arrangements" were disclissthe 1995 federal agencies' Guidance issueatdeg the es-
tablishment and use of mitigation banks, and furthedance was provided in 2000 by a multi-ageraygb. Such ar-
rangements should be "self-sustaining" and "lamplisgtion and initial physical and biological impements should be
completed by the first full growing season follogipayment of the initial funds. . . ." 65 Fed. R&§913 (November
7, 2000).

n150 "If a general permit by the US Corps, or aprapriate long-term permit for mining, consisterithw
the Miami-Dade County Lake Belt Plan, this sectiamg ss. § 373.4149, 373.4415, and 378.4115 issud
on or before September 30, 2000, the fee imposetibgection is suspended until revived by theislature."
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[*151]

n151 The revised mining plan allowed for largeriakhowever, which resulted in less littoral shelve
senior Corps staff member noted that this issueaddsessed by calculating mitigation requiremeatsed
upon the percentage of deep mined area. AR616.

n152 "The Corps permit will differ from the StateTiey have the fee per ton since the Legislatays so.
The Corps permit template recognizes the fee-peafoa mechanism but provides criteria that thiacepent
of functions (based on reports from the interagemmymittee) balance the actual impacts (based walaate
of mining) using the WRAP-based methodology (0.hBsuin Pennsuco/0.45 units mining)." FAR16.

n153 See Fed. Reg. 66914 (Nov. 7, 2000). WilliatMant, Law of Wetlands Regulation § 6:43, at 6-40
(2005).

The Corps has noted that the fee per ton was lmasadb0 year cash flow table estimating 300 aciasahfor
each of 50 years, and that the "mine-now-mitigaterl' approach was developed to keep the fee atane than $ .05
per ton. AR956. The length of the initial periodpsbposed mining [*152] made economic predictidifficult.

The agencies [sic] economists feel extremely unootable making economic forecasts over a long pe-
riod of time (i.e., 50 years). Therefore, they maoeend that a revisitation' clause be included é4b4
permit so that representative and appropriate gdluethe economic variables can be determined and
utilized. The purpose is to ensure that revenuas fthe industry match agency costs for the agreed u
mitigation plan. This is especially critical sintg mitigation credits for the Pennsuco wetland mok

be adequate to offset the total amount of the ipatied wetlands impacts from the proposed mining.

FAR120. FWS noted that "the landscape in Southiddowill change drastically as a result of the El@tles Restora-
tion" and that this limited the Corps' ability teepare a full mitigation plan for the entire fifggars originally envi-
sioned. FAR2. As noted above, the initial assunsdesfor Pennsuco wetland acquisition and restoratosts was $
6,142 per acre. This figure is increased slighdlgreyear, and is based on acquisition costs cd®&L3per acre. See Am.
Compl., Attachment 1. According to Plaintiffs, B3] however, Pennsuco land prices were signiflgdrigher than
provided for by the permits and the ROD. "[For epder] Parcels in the Pennsuco owned by the FldRioek mining
company were valued at $ 10,000 per acre as part &fctober 2003 land swap.™ Further, the Cogitiesnent of the
Florida Rock takings litigation resulted in compatisn of $ 13,462 per acre. The Corps received centsrafter the
EIS was issued urging the Corps to purchase as tandhfor mitigation as possible early -- befor&es increased.
AR956.

The costs used to derive the fee included the abstelaleuca removal. It appears that the costermbving me-
laleuca were underestimated in the Corps' adopfiche cost of $ 6,142 per acre of mitigation,, ite.acquire and re-
store an acre of Pennsuco wetlands. "Removal eostseally very low for the amount of work that de¢o be done.”
FAR124. "It is our belief that the proposed coststfiat time already updated to $ 6,142/acre, $&E28] attributed to
management of the Pennsuco are extremely conseratd do not accurately reflect the actual efiedessary to
manage Melaleuca successfully." AR547. n154 The€has claimed [*154] that "without the melalevemoval
required by the [Lake Belt] plan, and funded by thitgation fees these open areas [of wetlandkérLbke Belt]
would be overrun by vegetation and unavailablééostorks for forage." AR1144 at 15 (Corps' FAQ@4p5 In light of
the potential underestimating of these expensesCturt has serious concerns regarding the adequidlog fee with
respect to the costs of acquiring wetlands fororasion.

n154 Exotic treatment costs were estimated to B@ $er acre for prescribed burning in the Pennsuco.
"Prescribed burning, in conjunction with chemicahtrol, is much more effective than chemical trezm
alone. We are proposing that annual burning ta&eepfor five years following chemical treatmentsteation
costs are based strictly on exotic control measurelsemical treatment and prescribed burning. digdyic res-
toration has not been considered, although it neag factor. At this time, there is no way to estarits need or
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cost." The annual maintenance costs for the Peorfsuthe first year after the beginning of a melaa re-
moval program, ranged from $ 494/acre (central afé2ennsuco), to $ 938/acre (northern), to $ 2a3@/
(southern). These figures drop in each of the syEs# four years, and then in the fifth year reted lower
cost a regular maintenance program (after the m@tal seed source has been controlled). AR618 a(A#8
tachment to fax from EPA to Corps).

[*155]

n155 It is unclear why this particular mitigatiore., melaleuca removal, could not be accomplishi¢idout
the mining plan. It is not enough to justify pertinij the mining -- with its consequent total envineental dam-
age to existing wood stork foraging areas -- ireottd fund restoration of other areas for woodlstoraging.
Although it is not the Court's role to second-gussCorps' judgment, it certainly appears thabaenenvi-
ronmentally correct result might have been obtaimgdot permitting the mining, and instead funding-
laleuca removal on those wetlands already pubbieimed.

b. Lakes/Shelves

The EIS discusses mitigation, in part, as replatdsgwetland values by constructing edges, ilgtotal shelves,"
around each of the mining pits. n156 It also haehtergued that the lakes themselves were of soolegécal value.
However, the deep pits and their correspondingveiselwhich will be constructed by the mining companhave been
the subject of much criticism.

n156 The shelves have been described variouslgfat/shelves (presumably because of the dangbeof
steep drop), artificial marshes/wetlands, andrhttshelves.

[*156]

The Florida Game and Fresh Water Fish Commissiported that fish production is low in the quarrispi
AR299. Natural lakes are absent from southern édorand only 3.2% of Florida's natural lakes aeatgr than 1,000
acres, with few lakes exceeding 30 feet in depfRE32. n157 At a meeting in February 1998, an agency group
agreed that the functional capacity of a 100 foidewittoral shelf was .53 on a scale of 0 to H@e to wildlife utiliza-
tion, ground cover, buffer, hydrology, and wateality functions. FAR124. n158 Clearly, a balanced healthy
agency review would result in a record that inchlidevariety of data, not all of which must suppbé agency's deci-
sion. Indeed, a record that tilted in only one clie would be suspect, nor does all of the datrie support the
agency's decision. Environmental Coalition of Brodve. Myers, 831 F.2d 984 (11th Cir. 1987). Howewerthis case
the data is all against any value in the deepamitslimited, if any, value in the shelves, so tleps' decisions runs
counter to the evidence.

n157 This specific document was not located inARe although pages from the document appear in Ap-
pendix D of the EIS, and the Court presumes thaag available to the Corps. AR614 at 793.
[*157]

n158 Although the Court only located this documenmmarized notes of a meeting, in the FAR, the con
tent of the document is presumed to have beenadlaito the Corps, who was present at the meeting.

The Corps' conclusion that the remnant pits wer@ngfbenefit is not supported by the record, narihbeen dem-
onstrated that lakes mitigate for any of the adveffects discussed above -- indeed, they exaeethatgroundwater
seepage problem and the Aquifer contamination igsL&9 Similarly, the shelves are of dubitable eakpparently
recognizing this, the Corps has postponed enforaimgrequirement that the shelves be construateldlarch 1995, the
miners requested that mitigation requirements lferces as to the construction of littoral shelviees it may be inef-
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ficient to construct littoral zones if those arease likely to be mined later. AR219. The ROD pd=s that "construc-
tion of [demonstration 100-foot wide littoral ma}still commence after the 3-year review," while tirag for data
from an existing marsh to determine what benefiigsé provide. AR1028 at [*158] 74. This represantsmproper
decision by the Corps to postpone the mitigatiortlie wetlands losses, and the agency's own ackdaowient of the
insufficiency of the mitigation plan -- at leasttte extent that it depended upon the shelves.

n159 "Contrary to providing comparable water gyadihhancement benefits, borrow lakes are much less
capable of providing many specific benefits, anthimcase of groundwater protection may even aatasduit
for contamination to reach the aquifer.” AR117 (@spondence from EPA to Corps, dated June 15, 1893,
garding project in west Broward County, immediatelthe north of Lake Belt area).

c. Pennsuco

The EIS revealed that there was not enough latitkifPennsuco wetlands for the fifty year mininghpltal60 and
that the area may not be the best choice for cosgery mitigation; despite this significant defiodg in its mitigation
strategy, the Corps proceeded with the mining platil it was forced to reduce the period to tenrgda satisfy [*159]
objectors. Although the Corps stated, in Febru®@22 that there would be enough area in the Penrtsuaccommo-
date the first ten years of mining, AR990, n16dgpears that it will be insufficient to accommodtie mitigation
needs of all of the mining activity allowed in tkegsermits. A senior Corps staff member noted thaiiermitted acres
actually will take sixteen years to mine, and thate will be insufficient acreage available fotigation in the Penn-
suco. AR978.

n160 "Approximately 23% of the functions and valogéthe wetlands impacted are mitigated through res
toration/enhancement of degraded wetlands withersthdy area. Additional mitigation sites will neecbe
identified for the project to achieve complete gation." AR614 at 103.

nl61 "The Corps has identified willing sellers &,A00 acres of Pennsuco (more acreage then [sjairesl
for mitigation for the 10-year period)." FAR2 (D&, 2001).

The EIS candidly states that the mitigation dismrsss incomplete, but [*160] that it will be comeped "during
the permit application review process and finaliasgart of the permit decision after this EIS dvoent is finalized."
AR614 at 98. In July 2000, the Corps announcedithdturrent position is that the permits, if issiy will be condi-
tioned for periodic reviews that would stop minimgfil additional compensatory mitigation sites mlentified and
added to the permits." AR637. The special condiidmowever, do not specify such a result. AR10Z6bat

As early as 1997, ENP and FWS argued that the Beammight not be the best location for the Laket'Bel
planned mitigation since that area may be neededdter storage or for a buffer as part of the Radstoration.
AR512. After the EIS was issued, the FWS notedttitong-term hydrological viability of the Penasuwvas un-
known, due to the possible effects of decreasasénage annual surface water levels which maytrésumh the min-
ing. AR671.

The record before the Court suggests that the Ghidosot comply with NEPA in preparing the EIS, moissuing
the permits. While the reduction in terms of thenpies did retroactively render the EIS discussibmdigation more
adequate, [*161] it is nevertheless the casetti@€Corps should have rigorously evaluated, withlig participation,
the actual mitigation plan to be adopted with thengits. The location of the additional propertypmitigated, beyond
the Pennsuco, is unclear from the EIS, or eveiRtDB -- as it appears that there may be insuffidemd in the Penn-
suco to accommodate even the 5,409 acres of minihg conducted as a result of these "ten yearipe(13,522.5
acres would be needed). Having failed to idengfyen generally, what other properties would begatgd, the Corps
violated NEPA by failing to provide the public witkufficient information to . . . generate meaniigfomment.” 33
C.F.R. 325.3(a).

d. Transfer of property/Conservation easement
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Another key aspect of the mitigation plan was thatmining companies were to sell their propertthimithe
Pennsuco to a governmental agency at appraised,\alorder to protect it from further developmerit62 AR614 at
98-99. However, only three of the companies (FepfRbck, Rinker and Tarmac) own any land in the Beom Shock-
ingly, the planned transfer of the miners' Penndands to the [*162] public is not binding. TheSEdtates that the sale
"will be negotiated with individual companies whgree in principle to sell at appraised value." AR 99. n163 The
Corps describes it as a "gentleman's agreemeritiriiners will sell Pennsuco lands at market vatu8FEWMD.

AR956.

n162 Regulatory Guidance Letter ("RGL"), issueddoyps on October 31, 2001: "areas included in & mit
gation project should be permanently protected ajtpropriate real estate instruments.”" RGL No. 04¢4)(1)
(Oct. 31, 2001)eprinted in William L. Want, Law of Wetlands Regulation (2005his RGL was issued after a
report by the National Research Council/Nationahdemy of Sciences issued in June 2001 that caticiz
agency mitigation plans as being insufficient. V&ih L. Want, Law of Wetlands Regulation § 6:4&6-42
(2005).

n163 The ROD acknowledges that there is "no writi@mmitment" -- apparently because those companies
do not yet have a commitment from the Corps thaimgiwill be permitted for the desired fifty yeasR1028
at 70.

[*163]

The mitigation plan also envisioned conservaticseezents briefly in the EIS. AR614 at 99. The recercals a
fair amount of unsuccessful negotiation betweerathency and the miners' representatives on thegesswhich ulti-
mately resulted in the lack of any binding requiegiinon the permittees. Thus, although the adotidhe statutory
fee per ton included an assumption that the coatierveasements and agreements to sell would le@ by the min-
ing companies, AR701, the Corps' decision on tisemants was "[kicked] down the road to the three yeview pe-
riod when we may have a better feel for land-usgpiont” AR707, AR759. FWS argued that the Corpsusth force
the mining companies to commit to sell their Pegondands at appraised values, particularly becaadands had been
acquired for mitigation in Pennsuco even though $ri@llion had been collected from October 1, 1988ough De-
cember 31, 2000. AR824.

Despite earlier having proclaimed their intentiorconvey mined property to the public, n164 andr tigyuments
that mining and its leftover lakes would serve plélic interest by stopping further westward expam®f urban de-
velopment, the mining [*164] companies slowly mdwwvay from any commitments to convey their propeghts.

In November 1996, a Corps staff member reportetthizaminers wanted to keep their development sightase the
Urban Development Boundary for Miami-Dade Countiftetl to the west to include some of the Lake B&R341.
After the EIS was issued, the mining companies tieal a statement that mined lands were to tramsfeublic own-
ership "where appropriate,” AR901, and noted thaservation easements were not required by anytetdiut that the
miners were "doing this voluntarily," and that thegre willing to work with the Corps as long asytheere fairly
compensated. AR909. n165

We cannot agree to an open ended conveyance,dotdgp of ownership or other legal restrictions and
therefore cannot agree to obtain releases or sinatiah agreements as a condition. In some cases, m
ers may just be leasing the mineral rights and neaser acquire full title to create such an easement

do we know if an easement would be OK with lenaersthers. We also have a problem with extending
the easement to upland areas in order to proteditthral areas from indirect impacts. That [*165]
would make the easement potentially limitless' badmpossible to implement as well as reaching far
beyond the Corps CWA jurisdiction.

AR706. The Corps' failure to adopt a sufficientiyrtain mitigation plan as to transfer of the mipedperty, particu-
larly since the public was advised that the transfenined lands to the public was a componenhefrhining plan,
violates the Corps' duties under NEPA.
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nl64 In 1995, a mining representative stated tiet LLlake Belt Plan envisions that essentially thtéae
area will be owned by the public. The mining coniparhave indicated that they will donate a sub&thpor-
tion of their land when mining is complete." AR2Eteviously, the mining industry had claimed thtag"min-
ers in the vicinity of the Northwest Wellfield tygally sign a covenant agreeing to no future devakat around
the deep lake -- shallow lake area.” AR19 at 10Akllate as September 2000, the miners were takiujt for
the "additional consideration from the Coalitiortlsias the agreement to sell its land in the Pemnsuip at
appraised value." AR708.

[*166]

n165 Some members of the mining coalition madi#rcthat they would not "give up their property
rights." AR 708 at 1-2.

In summary, the Corps' permits authorize the miminigistry to eliminate thousands of acres of wetiaWhile
the miners repeatedly describe the area as "dedjraddlands, n166 it is nevertheless the casethiese wetlands, sit-
ting directly above the Biscayne Aquifer, do seaveurpose and that purpose must be mitigated foeifvetlands are
going to be destroyed. The Corps' mitigation ptiemitifies few specifics as to the serious adveffeets identified
above, e.g., Aquifer contamination, groundwatepage, destruction of wood stork habitat, increagbanization. The
major aspect of the mitigation plan is the paynwdrat fee per ton, and the use of those funds taiseqgther wetlands
for restoration. There is no discussion of a mit@aplan for treatment of the Aquifer if it becosmeontaminated, nor
is there a plan for compensating for groundwatepage impacts. The derivation of the mitigatiofores confusing, at
best, and suggests that even [*167] when the Giops implement a specific mitigation plan thatilt be insufficient
as to this mining. For all of these reasons, therQmust conclude that the Corps' permitting deaist particularly the
EIS -- does not satisfy NEPA, and the Corps isatié@, on remand, to examine the mitigation needgeater detail.

n166 The mining industry had argued that no comgeng mitigation should be required since they were
minimizing any adverse effects by using only degthdetlands for mining. AR222. This position clgaslas
unsupportable.

3. Alternatives to the proposed action

The CEQ regulations describe the analysis of atéres as "the heart of" the EIS. 40 C.F.R. 1502Th# result of
this analysis should be a set of options whichakaeclear basis for choosing among alternativemir@er at 1541.
"This discussion-of-alternatives requirement ientted to provide evidence that those charged watking the deci-
sion have actually considered other methods [*16Bhttaining the desired goal, and to permit th@seoved from the
decisionmaking process to evaluate and balancktibers on their own." Sierra Club v. Morton, 5126 813, 825
(5th Cir. 1975); Druid Hills Civic Ass'n v. Fedetdighway Admin., 772 F.2d 700, 712 (11th Cir. 1985)

"NEPA imposes procedural requirements before dmtésare made in order to ensure that those desisit®e en-
vironmental consequences into account.” Wilderigagch v. Mainella, 375 F.3d 1085, 1096 (11th CQ02) (revers-
ing for NEPA violations in agency decision to alleehicle use through wilderness areas). The EI§sisaf alterna-
tives must "rigorously explore and objectively exsdk all reasonable alternatives, and for alteraeativhich were
eliminated from detailed study, briefly discuss thasons for their having been eliminated." 40 R.2502.14(a). Be-
fore determining what alternatives to study, amagdirst must clearly define the project's purpose

a. Defining the purpose

The EIS at issue contains no definitive statemétheproject's purpose and only references thatiore of the
Lake [*169] Belt Committee as the "need" for thejpct. AR614 at 11-12.In the Public Notice isswéth the EIS in
June 2000 the Corps identifies the proposed wotkes'Placement of fill related to excavation witiés for the pur-
pose of limestone quarrying." AR623A. The Corpspanses to critics, attached to the EIS as Appearddescribed
the purpose as "to provide a limestone product fitoen_akebelt area.” n167 AR614 at 909. n168 TlueFa Defen-
dants assert that "the purpose of the requestexitgaeras to allow the applicants to exercise thaiing rights."
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Cross-Motion for Summary Judgment, Docket Entr#a& 33. As NEPA requires public disclosure ofical infor-
mation, the Court will rely on the more generatesteent of purpose contained in the more readilgssible Public
Notice. This also is consistent with NEPA's requiesit that the general goal of the project, rathan tthe particular
applicant's goal, be considered. Van Abbema v. &br@07 F.2d 633 (7th Cir. 1986) (proper to analgeneral goal,
rather than particular applicant's goal, "only ni@ady relevant” if at all, that applicant doesoitn an alternative site).

nl67 "A conservation biology alternative [no adatitll mining, mandated restoration, etc.] will nohieve
the landowners' purpose to provide a limestoneymrbiilom the Lakebelt area." AR614 at 909.
[*170]

n168 Additional statements of purpose are fourithénROD, see CWA analysis, below.

b. Analysis of "no action" alternative is required

Consideration of the "no action" alternative is ohatory "to facilitate reader comparison of the Hied and ad-
verse impacts of other alternatives to the apptidaimg nothing.” 40 C.F.R. 6.203(b)(1), (c), 4F®. 1502.14(d).
This "provides a benchmark, enabling decisionmater®mpare the magnitude of environmental effetthe action
alternatives." Forty Most Asked Questions Concegr@EQ's NEPA Regulations, 46 Fed. Reg. 18,026 318(March
23, 1981). n169

n169 Note that the 40 questions document is notddhe substantial deference as would be to ageysy r
submitted to notice and comment.

The "no action” alternative was not rigorously exphtl and objectively evaluated, as required by71}140 C.F.R.
1502.14. Instead, the EIS merely explains why #ftarnative is not being examined in any detail6GAR at 71-72. The
Corps concluded that if it took "no action" andt@al maintained a permit-by-permit review of pragbmining in the
area there "would be no development of a compreéhefenduse [sic] master plan” for the Lake Be#egrAR614 at
71. There is no basis for this conclusion, howesiage the development of a master plan is no€mps' responsibil-
ity, but rather rests with local, or perhaps stgte/ernment. The Federal Defendants admit thikeir brief. "The deci-
sion to allow mining in the Lakebelt region is adause decision made by the State of Florida aca lgovernments. It
is not the role of the Corps to question that deieation, but rather to determine whether publteiiest in mining as
determined by those entities warrants the impaetaiers of the United States." Federal Defenantss$Motion for
Summary Judgment, at 363.

c. Corps' analysis of three alternatives

NEPA requires an analysis of alternatives and teegntation of that analysis in such a manneralugcision-
maker can choose [*172] wisely among the optiaes@nted to her. The Corps must "rigorously expéor objec-
tively evaluate all reasonable alternatives [bentjust] briefly discuss [those alternatives eliatéd from detailed
study].” 40 C.F.R. 1502.14(a). The EIS containgsaussion of only four alternatives:
1) no action (such that the Corps will continueleating permits on a case-by-case basis),
2) no action and revocation of existing permits,

3) curtail future mining, and

4) comprehensive mining plan.
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The first three of these were "briefly discuss[eaiitl then eliminated. No other alternatives weeatified in the
EIS, so presumably no others were studied. 40 CFoB2.14(a). The ROD discusses the same alteesathR1028 at
36-40. n170

n170 The Industry Defendants rely on the fact thatissue Team studied twelve alternatives, and the
Team's report is included as Appendix F to the BtSyever, NEPA requires that the alternatives aislye
discussed in the EIS. In any event, the claimtiafTeam studied twelve alternatives is slightlgleading. The
Team approached the study of the Lake Belt aresebtjon: north, middle, and south, with no morentfige al-
ternatives being studied for any one section. Kangle, two were studied or the northern sectiwe, for the
middle section, and four for the southern. AR61848. Also, the twelve alternatives were only ayvaelimi-
nary stage -- generated as a result of asking menatiéhe Issue Team first to mark on a map thedigion as
to where mining, water management, and environrhéartes should be located, and then to do the sayam
after a copy of the initial map including everyanfirst round of input, was distributed. AR614 428

[*173]
i. The "no action" alternative(s)

The Corps concluded that taking "no action" andiooing to review permits on an individual basisukbnot be
wise because of the "strong consensus . . . thatufrent wetland mitigation requirements do n@&cpthtely compen-
sate for the resulting wetland impacts.”" AR614htThis statement defies logic. The continuationasfe-by-case re-
view does not imply that wetland mitigation requients cannot be improved.

The Court also determined that taking no actionrawdking the mining permits would cause "econohaodship”
on the mining industry "as well as increased cbsbostruction goods and services to the peoplarfda,” AR614 at
71, and, as such, was "unreasonably expensive tagplicant” and therefore not practicable. n17is Statement is
similarly senseless, and fails to take into accdlmtprinciple stated within the same paragrapthefEIS, i.e., that "the
determination of what constitutes an unreasonatgerese should generally consider whether the piejlecost is sub-
stantially greater than the costs normally assediatith the particular type of project or wouldderan applicant to
accept a level of [*174] business risk that wolbkdunreasonable.”" AR614 at 71. There is no suppadine record for a
determination that "revoking" the current permitsafly of which were expiring) and denying any futpeemits would
be "unreasonably expensive to the applicant" -ttfersimple fact that there is no evidence atsatbahe mining com-
panies' financial situations n172, nor whether,, ¢éhgey own property in other locations that cooddmined while the
Lake Belt plan is subjected to further study, oettter they anticipated denial of permits as patheir business plan.
n173 The "costs normally associated with" limestoneing are not specified in the record and, consatly, there is

no basis for the Corps' conclusion that the cosssapping mining would be "substantially greatvdn the usual costs
of limestone mining. n174

nl71 Citing the Preamble to the 404(b)(1) Guidaljs Fed. Reg. 85336 (198M9printed in Margaret N.
Strand, Wetlands Deskbook (2d ed. 1997), the Caopsluded that because of "the legal issues arfsimg the

revoking of existing permits and the economic haigisimposed on the mining industry this scenatibnet
be carried forward for further evaluation." AR61474.
[*175]

n172 The brief report entitled "The Economic Sig@ifce of Lake Belt Limestone Mining," includedaas
Appendix to the EIS, AR614 at 871, is of no assista Not only does it focus on external economitofies,
e.g., the "earnings of cement manufacture empldyaethe "output of cement,” rather than actuaksas prof-
its of the specific mining companies, but alsadiésa source is questionable. The "methodology eyeplovas
to distributed a written questionnaire to Lake Beihing interests." In light of the purpose behihd study, i.e.,
to gain approval of permits for those same minitgriests, this report has limited, if any, valuR6A4.

n173 This is particularly true in light of the prisuccess of at least one of the permit applicasgjalatory
takings challenges. While this Court disagrees thithtakings determination in the Florida Rock sa#ids
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nevertheless the case that the record revealscassfal challenge and no evidence that compensatioid not
be awarded as to any current permit denials hefgroperty owner could prove their case, of caurse

nl74 It is reasonable to assume that the cosisestone mining in any area of environmental sigaifce
are high, and that the risks of denied permitdaen into account in the mining companies' busimdsns.

[*176]

The ROD contains similarly illogical statementsr Egample, the Corps notes that the alternatiadimg the
"costly process" of further takings challenges igitttby the mining companies, is "public acquisitafrihe lands."
AR1028 at 37. While that statement is true, thepSdhen makes a giant leap to conclude that pabteisition of the
unmined lands would require all of the followingirphase of 40 square miles of land owned by thénmiimdustry,
removal of the roads, railways, processing plants, other infrastructure, and removal of the digénaiorks -- which
would require purchase of the remaining 31 squalesrof privately owned and 16.5 square miles dfljgly owned
lands. AR1028 at 37. Having determined that thedction" alternative would lead either to futurkit@s challenge,
or to purchase of the entire universe of the Lak&hk, Bhe Corps handily rejected the "no actionémiéative. The Corps
did not even address the benefits of denying fyperenits for mining in the area. Having jumped frone extreme
(total restoration at great financial cost), to diieer (full mining and continued degradation), @eurt failed to con-
sider a middle ground, [*177] e.g., simply stappthe mining first, and then proceeding step bp $b restore the
area when funding is available. n175 Because aktliflogical) determinations, both of the "no anti alternatives
quickly were dismissed without the Corps conducthgevaluation required by NEPA. 40 C.F.R. 6.203{b (c), 40
C.F.R. 1502.14(d).

nl75 The adage that when you realize you're in@eylhe first thing to do is stop digging, seempstere.

ii. "curtail future mining"

According to the Corps, mining the 5,000 acres iarf-Dade subject to existing permits (i.e., withany new
acreage being approved) would last only fifteerryeat which time rock would have to be broughfram elsewhere.
Since that imported rock now only constitutes 1%hef State's annual consumption of rock, "it wdake time to in-
crease outside sources of rock imports to equatédudemands. Florida must, therefore, continueipply the majority
of the State's crushed [*178] rock needs for yeaome." AR614 at 71-72. The fact that "Floridatist continue to
supply its own crushed rock needs does not trangiad requirement that mining must be permittecbittinue in the
Lake Belt. The Federal Defendants acknowledgettieatake Belt area supplies "over half" the crusstede for the
entire state, Reply brief, Docket Entry # 42, as@ apparently as much as 40% or more of the statek needs are
supplied by other locations in Florida (1% foremgin, "over half" from Lake Belt). The use of &tefore” does not
render an otherwise unsupported conclusory statemeaningful. It is impossible for the Corps togretected by the
shield of deferential review when its "decisios@simplausible that it cannot be the result ofatifig viewpoints or the
result of agency expertise." Sierra Club at 121& Tcurtail future mining" alternative was elimiadtnot based upon
facts at the time of the Corps' analysis, but ratleeause it might be infeasible at some point tdwiae end of the next
fifteen years. This reveals that the permits aseidswhich allow mining in areas not previouslymited, are not the
environmentally preferable [*179] alternative, the "curtail future mining" alternative would hapermitted ap-
proximately the same amount of acres to be mined,d similar benefit to the mining companies,witin previously
approved areas and, presumably, with less advéesgseand for a shorter period time. Thus, thepSodecision was
not in compliance with NEPA. n176

nl76 Even in light of the mandated deferential dtaid of review, the Court cannot condone the Corps'
short analysis as being sufficient to meet therdge demands of NEPA. Mere "snippets do not carstiteal
analysis" Natural Resources Defense Council, Intlodel 865 F.2d 288, 299 (D.C. Cir. 1988) (simaiy
nouncing that protected species may be exposask®af oil spills was insufficient analysis und¢EPA).
"These perfunctory references do not constitutéyaizauseful to a decisionmaker in deciding whetoethow,
to alter the program to lessen cumulative enviramalempacts.” Id. at 299.

iii. Comprehensive [*180] mining plan n177
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n177 Kendall Properties mining company assertethes no such thing as a "miners' recommended'plan,
and that they always fully intended to mine allndfat they own and would not have agreed to somepomm
mised "plan.” "It is, and always has been, ourrititen to mine to the western boundary of our propérhe Is-
sue Team disagreement' came about because the ifsseepage, and possible mitigation for induesgage,
if any, could not be sufficiently addressed by Team." AR605 at 216.

Both DERM and SFWMD complained to the Corps in 1888 the comprehensive mining plan alternativéhé
draft EIS did not accurately represent the workhefLake Belt Issue Advisory Team and the resuitso$tudy of sev-
eral alternatives. AR606. Specifically, the timimigmining, particularly near the wellfield, in tAeeam's plan differed
from that described in the comprehensive mining pdend the Team had not reached a consensus asitg in the
area south of Tamiami Tralil, i.e., closest [*18b]ENP. n178 The Corps proceeded with the alterestilescribed
above -- the analysis of which, in the EIS and R@Bs exceedingly brief. The Corps' preparatiorhefNEPA docu-
ments, including its early preparation of permihpdates even before the EIS was published, reflettie Corps' inten-
tion that the preferable alternative was and wdndldhe "comprehensive mining plan.”

n178 Beyond the mining proposed in the comprehernsan, one of the mining representatives suggested
that the Corps analyze yet another option. "To jdi@bookends' the Corps may want to include [anbtiter-
native of allowing 20,000 or 30,000 acres of additl mining instead of the 8,400 [new] acres eualdidn the
Comprehensive Mining Plan." AR610. The Corps rejédhat idea.

d. The "bridging permits" mask the Corps' intentiopermit mining for fifty years

As noted at the beginning of this opinion, Plafstdllege that these really are fifty year pernpeshaps clothed as
10 year (or 14 year or 16 [*182] year) permitst bevertheless designed to lead to full mininghef Lake Belt area.
The Court agrees, and finds that this surreptiteqyzroach to permitting does harm to the principfeEPA, and the
APA, as well. Other courts have noted how enviromia@leanalyses can become distorted when the ipkiakes of a
project already have been approved. See, e.g.saMlineta, 302 F.3d 1104 (10th Cir. 2002) (enjuirfirst phase of
a project because, although the harm would arise fater phases, of risk that the NEPA alternatasrealysis would be
skewed toward completion of the project if any ¢omgion was allowed before a complete environmieartalysis was
done). As the now Justice Breyer observed whiltherCourt of Appeals for the First Circuit:

The harm at stake in a NEPA violation is a harrthtoenvironment, not merely to a legalistic "proce-
dure[.]" The way that harm arises may well havddaowith the psychology of decisionmakers, and per-
haps a more deeply rooted human psychologicahictstiot to tear down projects once they are built.
But the risk implied by a violation of NEPA is thagal environmental harm will occur through [*183]
inadequate foresight and deliberation. The difficolf stopping a bureaucratic steam roller, oneetstl,
still seems to us . . . a perfectly proper factord district court to take into account in assegshat

risk].]

Sierra Club v. Marsh, 872 F.2d 497, 503 (1st G89). Florida Wildlife Federation v. United Sta#sny Corps of
Eng'rs, 404 F. Supp. 2d 1352, 1362 (S.D. Fla. 2006¢annot be denied that allowing substantialelepment of a
project creates momentum that typically cannotdvenrsed."). It would be error for this Court toiesv this case with-
out addressing the question of the fifty year ptetv9

n179 The Industry Defendants assert that it igonoper to litigate questions related to the longering
plans, since those "[50 year] permits have not Ipgeposed.]" Docket Entry # 44, p. 21 n15. Thissea bit
disingenuous since, in November 2001, a miningasgmtative noted that "several companies are coeder
that the issuance of the 10 year permits may pieguekisting permits to mine beyond the 10 yeatddots. . .
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. [and] proposed savings' language to be insettdteand of the first special condition discussimg relation-
ship between the 10 year permits and the 50 yderledt program.” AR899.

[*184]

The Corps itself has declared that the EIS andtiggnally envisioned permits were designed tolfate the fifty
year planning window for mining activities, evemtigh the permits presently were being issued tengear period."
AR682. n180 The Corps acknowledged that it rushedpublication of the EIS in June 2000, but thdidtso in order
to disclose information at the time that permitegidion decisions were being made. In June 200 dhes noted that
the key to the renewal of the ten year permits bélthe monitoring plan used in year nine. AR83& Tclusion of the
three year review point in these "bridging permapparently was designed to give the Corps a maamsich to re-
spond to the extensive objections that had besedakegarding the initial mitigation plans, andietermine what Mi-
ami-Dade County would do regarding potential cortetion of its primary source of drinking water fmning activi-
ties. For example, the EPA had raised "seriousandthnd drinking water . . ." concerns, but suggubthe concept of a
"bridging permit" to deal with the problem of thepéring permits. AR705A.

n180 "While the Public Notice described 50-yeampies . . ., currently the parties are exploring wikabe-
ing called a bridging permit’ for 10 years but watheview at 3 years." AR718.

[*185]

If these permits had been issued as fifty year jieythe Court would have invalidated the permitd directed the
Corps to deny the permits (rather than simply reditanthe case for further study). Such a conclusgionld have been
required under NEPA (and the CWA) because of theifstant adverse effects and the Corps' insufficiaitigation
and other analyses.

4. Relationship between short-term uses of enviemtrand maintenance and enhancement of long-tesdugpitivity

The Court now turns to an evaluation of the adegudcthe Corps' balancing under NEPA of the applisaneed
to use the environment against the enhancemeheddrivironment's long-term productivity. Factolgvant to the
Corps' consideration included conservation, econsnaiesthetics, general environmental concerngamnest, historic
and cultural resources, fish and wildlife valuésofl hazards, floodplain values, land use, nawgatshore erosion and
accretion, recreation, water supply, water quaéityergy needs, safety, food and fiber productianeral needs, con-
siderations of property ownership. AR1028 at 7638 Corps' weighing of the relevant factors negtresult in
[*186] a specific dollar and cents comparison nl@rticularly in a case such as the present winioblves extensive
environmental destruction in order to obtain ndtteaource materials for sale by private corporetio

The decisionmaker's task nevertheless remainsathe.dt is not to total up dollars and cents i of
profit-loss ledger, but rather to consider the mresly unconsidered by giving weight and considerat
to the ecological costs to future generations iridieg whether present economic benefits indiclade t
the depletion of irreplaceable natural resourcesilshproceed in the manner suggested, or at all.

Sierra Club v. Morton, 510 F. 2d 813, 827 (5th €B75). The scope of the Corps' evaluation of edi¢he relevant
factors must be similar. "The record shows thatGbeps' analysis, while narrowing the review of plneposed pro-
ject's impacts to the 535-107 acre project, imprypExtended the scope of both its benefits areradttives analysis to
the entire Research Park Project.” Florida Wildi&teration v. U. S. Army Corps of Engineers, 4085upp. 2d 1298,
1331 (S.D. Fla. 2005) (failure to consider [*18jpacts of planned road extension related to dgvedmt of Palm
Beach County Biotechnology Research Park was arfitind capricious when record revealed reasoraldgeeable
indirect and cumulative effects of the proposedamty and scope of alternatives and benefits arsatiffered from
scope of impact analysis).

n181 "NEPA does not mandate the inclusion of a-besefit analysis in an environmental impact state-
ment." Mooreforce, Inc.v. U. S. Dept. of Transpl3ZF. Supp. 2d 425, 437 (M.D. N.C. 2003) (highwayject
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cost-effectiveness analysis properly considereti@sduced travel and costs of intersectionsot-anviolation
of NEPA, brought by owners of land that would be#aoted by construction of road).

The short term uses in this case are the miningzhwtesults in the permanent removal of the wettand 82 "The
most significant impact of Lake Belt mining is theduction of goods, primarily building materiafist a growing
Florida," AR1028 at 77 n183; thus, the long-terhd8] productivity is primarily as to an economécfor, e.g., pro-
duction of limestone which supports economic growtthough the fees collected will be used to asgproperty and
fund restoration of the greater Everglades forpthiglic benefit. The Corps' analysis focused prifyam the economic
benefits of rockmining, using rapid development gralvth in Florida to justify the expansion of nrigj for profit, in
the Lake Belt wetlands. "The adverse effect of nrirawl in the local area and region should bestigated, for if
rockmining is credited for supporting growth, itléavs that rockmining should also be criticized fbe adverse effects
of growth, including the loss of open space, 108catjural lands, and habitat." AR631/FARS5. It hbe remembered
that, at least for the purposes of the Corps' NBR&lysis, environmental impacts are more impottsart economic
ones, economic and social impacts have lesser tampme than purely environmental or ecological inipaét least one
court has reversed a permit denial based uponahgsGmproper focus on the potential harm to #tenemy of a
neighboring area if a mall was to be constructedll Froperties, Inc. v. Marsh, 672 F. Supp. 561NIass. 1987),
[*189] appeal dismissed at 841 F.2d 440 (1st T3B8) (Corps should have focused its consideratiophysical im-
pacts). n184 The court's decision in Mall Propsrsieems to suggest that the Corps' economic inghoyld be con-
fined to the effects related to alterations ofphgsical environment. "These effects would typicake with respect to
navigation or fisheries." Id. An overemphasis oarexmmic factors, particularly when they have notrbessted rigor-
ously, can derail the Corps' analysis. South Lan@iEnvironmental Council, Inc. v. Sand, 629 F.@a51(5th Cir.
1980); see also Hughes River Watershed Conserwar@lckman, 81 F.3d 437 (4th Cir. 1996) (inflatestimate of
recreation benefits versus adverse environmerfedtsj.

n182 The ROD states that "the public will enjoy femefits of the construction material obtainethatex-
pense of approximately 8 square miles of poor guelétland, but in addition would benefit from thequisi-
tion and restoration of 14.6 square miles of paisabwned lands." AR1028 at 77.
[*190]

n183 "Miners have financial based expectation®tdioue mining in the Lake Belt area.” AR1028 at 83

n184 After that decision, the Corps issued a ReéguyaGuidance Letter ("RGL"), 88-11 (effective Augju
22,1988, expired December 31, 199@printed in William L. Want, Law of Wetlands Regulation (2005)
clarifying that the Corps staff "should give lessight to impacts that are, at best, weakly rel&tettie purpose
of our permit action and statutory authority, ad let such impacts be the sole or most importastsifor a
permit denial." William L. Want, Law of Wetlands Qdation § 6:32, at 6-32 (2005).

The socio-economic analysis in this EIS is scamd, the single report on this factor appended tcEiserelies on
data derived only from the mining industry (appa#iseftom the specific permit applicants themselved)85 Mislead-
ing information about economic impacts can defeat'hard look" function of an EIS. South Louisidfravironmental
Council v. Sand, 629 F.2d 1005 (5th Cir. 1980);alee Hughes River Watershed Conservancy v. Glicki@a F.3d
437 (4th Cir. 1996) [*191] (inflated estimate etreation benefits weighed against adverse envieataheffects). For
economic impact, the Corps' scope of analysis dediuthe "county and southeast Florida region,” ARg1&t 8. The
Corps' asserted that the need for the project damdnstrated by the strong support of the statergovent and the
local community for the jobs that will be creatadiahe materials that will be made available fdérastructure im-
provements." AR1028 at 83. While the role of asstgdvernment and its support for a project maydmeesvhat rele-
vant, it is not one of the factors specificallydifed by Congress. Hoosier Environmental Courlait, v. U. S. Army
Corps of Engineers, 105 F. Supp. 2d 953 (S.D.2080) (Corps may give deference to decisions ¢di@ agency re-
garding the purpose of a project sponsored byabancy); Friends of the Earth, Inc. v. U. S. Arnor@s of Engineers,
109 F. Supp. 2d 30 (D.D.C. 2000) (state court'$yaisirrelevant). One of the mining consultantgwed that the Con-
ference Report from the 1996 WRDA, 104th Congresd, Session, Report 104-843 (September 25, 19B6}ted the
Corps to approve [*192] mining in the Lake BelRA74 at 5. "The Legislature of the State of Flothéa recognized
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the importance of the Lake Belt Area of Dade Codatythe provision of a long-term domestic suppfyaggregates,
cement, and road base material. The Secretaryestdd to take into consideration the Lake Beltitsmdbjectives, as
defined by the State legislature, during developrméthe Comprehensive Plan [for Everglades RestrR" AR605
at 195. This quote clearly refers to the overalRPEand not particularly to the permitting decisih@fore the Corps
(and the Court).

n185 The methodology employed was to distributeitem questionnaire to Lake Belt mining interetbizst
constitute approximately 90% of mining and relagetvities within the Lake Belt." AR614 at 871.

While a permit applicant is permitted to pay fardies to provide information for an EIS, there swene restric-
tions on their role. See Regulatory Guidance Létir87-5 (May 28, 1987) "Environmental Impact 8taént (EIS)
[*193] Costs that Can Be Paid by the Applicaefprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1.997
Whenever possible, the Corps should seek indepénrddfication of an applicant's information.

Where the major federal action under consideratione authorized, cannot be modified or changed, it
may be essential to obtain such information asadable, speculative or not, for whatever it may b
worth in deciding whether to make the crystallizednmitment. . . . But where a multistage project ca
be modified or changed in the future to minimizesthiminate environmental hazards disclosed asdhe r
sult of information that will not become availahietil the future, and the Government reserves the
power to make such a modification or change alfftelinformation is available and incorporated imia f
ther EIS, it cannot be said that deferment viol@ttesrule of reason.' Indeed, in considering agmtopf
such flexibility, it might be both unwise and unfabt to postpone the decision regarding the nxfes
until more accurate data is at hand.

Suffolk County v. Secretary of the Interior, 562d 1368, 1378 (2d Cir. 1977). "Courts [*194] allthve use of infor-
mation by the private applicant, but require tinat Corps exercise overall responsibility, and whkeesinformation is
credibly challenged as inaccurate, impose a duipvestigate independently. Also, regulations & @ouncil on Envi-
ronmental Quality express the intent of avoiding tise of a contractor with a conflict of intere$t/liliam L. Want,
Law of Wetlands Regulation § 6:60, at 6-54 (20Q8gn Abbema v. Fornell, 807 F.2d 633, 642 (7th C886); Sierra
Club v. Sigler, 695 F.2d 957 (5th Cir. 1983), Sae@lub v. Marsh, 701 F. Supp. 886, 912 (D. Me. 1988

As to this weighing exercise, the pressure frompienit applicants, including the specter of tHertgs litigation,
n186 was damaging. Moreover, the reliance by thg€opon applicant-supplied reports (e.g., Biolabkssessment,
Analysis of Practicable Alternatives, etc.) mustshbjected to special scrutiny. n187 Paul Lardeatsember 1999
report, Appendix | to the EIS, is cited extensivehjra, regarding its analysis of practicable alternativel88 Indeed,
the Corps based its entire CWA alternatives analysithat [*195] report.

n186 "We also recognize the Corps [sic] concermsibbecoming involved in lawsuits regarding inverse
condemnation or takings and meeting the Septeniti# deadline established in the state legislatonhfe is-
suance of at least one permit under the mitigdterplan.” AR712 (correspondence from the Officéhef Sec-
retary of the Department of the Interior to the @ District Commander).

n187 In February 1996, Larsen was accused of prayitvery biased" information. AR270. In November
1997, NPS staff noted that they would like to hawseone impartial review Paul Larsen's fiscal asialy
AR529.

n188 Paul Larsen also played a key role in theiddoRock takings litigation. Then Chief Judge Al¢oz-
inski of the United States Claims Court stated:fédbdant argues that the time spent by Mr. Lars@0@thours
[at a total fee of $ 84,876.45) was excessive. dchet disagrees. Mr. Larsen contributed signifibatd plain-
tiff's development of its case by presenting vasivisual aids describing the property and its surdings. It
was quite clear that plaintiff's counsel reliedvVigaon Mr. Larsen and that Mr. Larsen's participatat trial
was essential to plaintiff's presentation. The toannot disagree with counsel's decision to ralfvo. Larsen
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in this manner and, in light of that participatignuch of it observed by the court), the claimeddees not ap-
pear excessive." Fla. Rock Industries, Inc. v. &thibtates, 9 Cl. Ct. 285 (1985) (reducing Floridaks fee
demand by 15% and denying requested enhancemémtpproving 1000 hours of Larsen's time). The Coext
duced lead counsel's hours to a total of 1,098ush@nd second chair counsel's hours were redacetbtal of
1,199.4 hours, in comparison to Larsen's 1000 hours

[*196]

The industry, or at least these mining companieshably will suffer significant losses in the evéimat these per-
mits are revoked, nevertheless, these losses charjostification for the possible, even probalketerious environ-
mental effects caused by this mining. n189 "'Wé @vilgage in a "narrowly focused" review of the emait assump-
tions underlying a project to determine whethergbenomic assumptions "were so distorted as toimfgia consid-
eration” of the project's adverse environmentaaff." Mooreforce, Inc.v. U. S. Dept. of Trang#3 F. Supp. 2d 425,
437 (M.D. N.C. 2003) quoting Hughes River WatersBedservancy v. Glickman, 81 F.3d 437, 446 (4th T906),
quoting South Louisiana Environmental Council vn&a629 F.2d 1005, 1011 (5th Cir. 1980).

n189 The EIS contains a discussion of land useictshs, AR614 at 58, see also AR614, AppendiX ke
industry maintains that its purchase and use/dewadmt of the Lake Belt area has prevented furthggiruex-
pansion of Miami-Dade County. "If mining interestsd not purchased most of this land in the 195@is a
1960's . . . present land use in the Lake Belt Aveald probably look like Broward County immediatéd the
north where the Everglades has been transformedimined urban subdivisions," AR257 at 5 (Paukkar
January 16, 1996, correspondence to Corps); "IL#ke Belt Plan is not implemented the most likedgnario
is that the resulting uncertainty would lead to dineanization of the Lake Belt Area just like Brad&ounty
immediately to the north," AR610 at 11; "But foetfact that the mining industry purchased hugegratland
as mining reserves in the Lake Belt area more #fayears ago, residential and industrial develogrimebade
County would probably look similar to Broward Coyiaind there would be vastly fewer options and B#ity
in the Lake Belt than is now the case." AR474 (Ramben, May 23, 1997). These arguments ring holloow-
ever, as there is no indication that the area wesu@tumb to sprawling development simply becausk mun-
ing was prohibited, nor is there any record evigethat Miami-Dade County desires to change therzpof the
Lake Belt area to permit urban development. Indgede the opposite probably would occur -- theingrin-
dustry already has telegraphed its willingnessuisipe takings litigation in the event that miniregmits are
denied, if such litigation were to be successfol(there is sufficient reason to doubt that it vdpuit may lead
to the forced purchase of the property by the guwent, which then would be able to restrict develept of
the Lake Belt and perhaps restore the wetlandgselahdt is by no means a settled question that qoekries
and potentially contaminated drinking water arefgnable to the "drained urban subdivisions" in wastBro-
ward, for at least the subdivisions provide hougorghe burgeoning population.

[*197]

The Court previously described the takings litigatinvolving one of the mining companies, which weasurring
while these permit applications were being revievildte record suggests that the consideration oflibiéda Rock
case did influence the Corps' weighing, as ackndgéd by the Corps, AR1028 at 37, n190 and the Cawdeter-
mined that this influence resulted in a failuretmsider important aspects of the problem and tednibte Corps to rely
on factors other than those that Congress intetitdzdgency to consider. Sierra Club at 1216. ThetGms studied
the Florida Rock line of cases, and finds that tfe=y on a thin reed. Unfortunately, that thin reezhted a costly spec-
ter of expensive land acquisition or takings litiga which may have spurred on the destructionusfdneds of acres of
wetlands unnecessarily. The Federal Circuit itseted that the location of the Florida Rock propaitissue in the
takings case lended some plausibility to the Gawemit's suggestion that willing buyers existed fiar property despite
the regulations, and that the company had not dstraied a taking of all economic uses of its prpétr should not
[*198] be presumed that the mining companies waulcceed in any future takings challenges, paditubs to any
property acquired after passage of the CWA. n19ieMpertinently, even the appellate panel in theiéoRock deci-
sion recognized that South Florida's history of estate speculation and rapidly expanding poparadiriven devel-
opment might indicate a value in the acres thalccbi4 not, at the time, be mined. "South Florida fong enjoyed
renown as not only a place where the gullible brecked, but also one where far-seeing investotizedartunes."
Florida Rock v. United States, 791 F.2d at 902 §)98192



Page 57
2006 U.S. Dist. LEXIS 12579, *

n190 Note also that the first appellate decisioth@Florida Rock litigation, in 1986, was beingcalated
within the Corps immediately after it was issueR9% AR10.

n191 Indeed, the Federal Circuit has distancetf fteen the 1986 ruling in Florida Rock, noting thany
broad rule that may be drawn from these cases gidg#s not survive more recent Supreme Court pestted
that indicates that defining the property intetaken in terms of the very regulation being chakhis circu-
lar." Sartori v. United States, 67 Fed. Cl. 2683 22005), citing Tahoe-Sierra Preservation Couted. v. Ta-
hoe Regional Planning Agency, 535 U.S. 302, 33D0Z20The Federal Circuit observed that the FloRaak
panel's "focusing on the three-year time frame,[itee 98 acres sough to be mined originally] mayehren-
dered less speculative the nature of the allegedyiti 67 Fed. Cl. at 274.

[*199]

n192 Despite the Claims Court's determinationrid fi nearly total taking as to Florida Rock's prgpén
defiance to the appellate court's direction to mmrsother bases for value that may have existet)dourt did
not find a taking as to a 1,247 acre parcel adfateetine lands at issue in the Florida Rock litigatand for
which permits were being sought during the same fieriod. City Nat'l Bank of Miami v. United Stat@3 CI.
Ct. 224 (1995). The owner of those lands, Lloyd ider, proposed to mine 655 acres of his properhickvhad
been acquired in 1972. Although he was informethleyCorps in 1976 that a permit would be requicgchfs
ongoing mining, Moriber didn't pursue an appeat,ibstead waited on the outcome of the Florida Ritiga-
tion and then at some time in 1990 or 1991 "corthcbunsel for the Government to discuss the pitinsitf
settlement.” City National Bank of Miami v. Unit&lates, 30 Cl. Ct. 715, 717 n3 (1994). After the€oment
refused to settle, Moriber resubmitted a permitiappon, which the Corps denied on March 8, 1998hange
in local regulations in 1988 had resulted in a giesiion of Moriber's property as subject to envinemtal pro-
tection, and he was unable to demonstrate -- weerapplied to the Corps -- that he would havaiabt lo-
cal permission to proceed with the mining; thusyéhwas "no diminution in the value of the propesyof the
date of the alleged taking attributable to actiohthe Federal Government." 33 ClI. Ct. at 233.

[*200]

While the scope of this Court's review is narravis inot without dimension. Olenhouse v. Commoditedit
Corp., 42 F.3d 1560, 1576 (10th Cir. 1994). "Thbljuwill need to review the total costs (ecolodjeonomic, and
social) of its current usages of rock products.| Whe willing to accept the accelerating costsit it look for alterna-
tives, alternative materials for road or buildiranstruction and/or more extensive recycling? Ulteha the public's
need for the rock product will have to change ariagpe industry will react, but it is not the raéthe Corps to dictate
to the public or to manage the State's economy 1098 at 39. As the Court cannot say that the Chidahcing was
conducted according to NEPA, particularly in ligiithe Corps' reliance on reports that should Hmeaen subjected to
independent verification, remand is necessary.

5. Any irreversible and irretrievable commitmentsesources which would be involved in the propoaetibn if im-
plemented

The Corps must " ensure[] that important effectt mat be overlooked or underestimated only to Isealered af-
ter resources have been committed or the die [*2ftherwise cast.™ Sierra Club, at 1214, quotingp&tson v.
Methow Valley Citizens Council, 490 U.S. 332, 34989). It is undisputed that mining has seriousessty effects.
Clearly, once the wetlands have been eliminatenhioyng, they are irretrievable. Although the minicgmpanies will
be constructing shelves around the lake to funamartificial wetlands, n193 the ecological vadfi¢he shelves and
the quarry pits is low, as they differ significanftom any natural part of the Everglades landscipely in the process
of analyzing the Lake Belt Plan, in November 1988, Florida Game and Fresh Water Fish Commissitedribat the
deep lakes don't function the same as shallow neé#gstems, and that the destruction of limestoalésvaround the
Aquifer is irreversible. AR242. In addition, thatismissivity of the Aquifer and its important rateSouth Florida ren-
der it particularly vulnerable to contaminationthe water must be treated to drinking water stedgjahe County will
have to install new purification systems, and itnglear what effects the contamination might harvéhe other aspects
of the hydrological system.
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6. [*202] Public participation

Meaningful public participation is a vital part NEPA; "accurate scientific analysis, expert agetmyments, and
public scrutiny are essential to implementing NERA 193A competing use would then be further depelent, par-
ticularly if the property remains in private han@sF.R. 1500.1(b). n194 The CEQ regulations regthia¢ "[high qual-
ity] environmental information [be] available tolgic officials and citizens before decisions aredmand before ac-
tions are taken." 40 C.F.R. 1500.1(b). Public @édfcand members of the public have every rigletdpect that an EIS
will contain a clearly written and concisely presehenvironmental analysis, rather than a compitetif hundreds of
pages of reports from which quotations have beerrpxed. For example, the EIS at issue herein oen@b pages,
accompanied by multiple annexes and appendices, timal of approximately 1,000 pages; the seatintitled Land
Use, AR614 at 58, contains five pages of text d&dbncopied directly, i.e., without evaluationetfeof, from Appen-
dix E, a fifteen page "Lake Belt Land Use RepoftiR614 at 805. n195 In contrast, the EIS [*203] tedms just
slightly more than one page, AR614 at 18, summagiaipproximately one hundred pages of a Water Qualialua-
tion prepared by EPA, Appendix B, AR164 at 266.afnple of the text follows:

Total organic carbon was lower in borrow pit [i.ining quarries] samples than in canal and growdw
ter samples. Paired comparison of borrow pits andimate canals [and proximate groundwater sta-
tions]] found total organic carbon as much as 1@Lnhgwer in borrow pits than corresponding canal st
tions [and groundwater stations]. . . . The lowarbw pit levels may be a result of chemical andt®a
rial oxidation of the organic substances in theawand/or a result of absorption of carbonate a«dieo
precipitates.

ARG614 at 29. It is unclear what conclusion a pubfiicial or member of the public, presumably neitlof whom are
trained water chemists, might draw from this infation. The CEQ regulations direct agencies to 'lipocate material
... by reference when the effect will be to cotvd on bulk without impeding agency and public esviof the action.”
40 C.F.R. 1502.21. The Corps' preparation of th&dbes not [*204] comply with this regulation,tas Corps either
has included too much repetitive text with insuéfitt analysis or has abbreviated drastically shahthe reader is un-
able to interpret the information.

n194 This requirement mirrors the public participatrequirement of the CWA, discussed later in this
opinion.

n195 Similarly, the EIS presents a ten-page sectiovegetation, AR614 at 31, which copies textithw
little critical analysis thereof -- from a 23-pagport, Appendix C, AR614 at 374, prepared by pgev@nsult-
ants.

The Corps also was at times unclear in the infoilonahat it made available to the public -- parfiely as to the
extent of the mining being permitted. The Publidib®issued with the EIS in June 2000 reported tth@imining im-
pact area of 14,300 acres represented the "taiaheaf renewals and expansions” and that it irexdiusl, 900 acres al-
ready permitted. AR623A. According to the Memoramdior Record dated September 29, 2000, which adddethe
expiring permits [*205] that were to be renewegasd of the fifty year mining plan, the permit emsions did "not
change the extent or nature of work related totiginally authorized excavation or fill. . . . [@honly extend[ed] the
timeframe in which to complete the mining acti\stieAR718. The Revised Public Notice issued in Ma001, which
superseded the earlier Notice, is silent as to hdret includes any renewals, and it appears toesddewer acres (the
total acres of impact is not included, but the safrthe requests from each mining company is 3,99attan what were
allegedly "remaining to be mined but already petedit (5,900 according to the first Public NoticAR737. The Re-
vised Notice also does not compare with what ultilyavas permitted by the ROD, i.e., 5,409.32 aeresndering it
difficult, if not impossible, for the Court, or amgember of the public, to discern a reasonablenasti of the number of
acres being permitted by this action. This is prst example of the-Corps' inattention to detathimfew documents
which it did make available to the public.

Further, after the EIS was distributed in June 2808 Corps failed to provide important informat{6206] to the
public regarding the potential contamination of thenicipal drinking water source and other issusfsite the Corps
made the decision to issue the permits. For exartipeElS reports that: "at this time, it has ne¢ determined what
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is needed as a safe buffer to protect the watgrlglipAR614 at 70. The public was not provided dumther informa-
tion on protection of the wellfields prior to th@R, and the ROD simply reports that certain actiopse taken to
"mininimize[] the potential for impact to the publealth while the risk assessment and amendmehé¢County's
wellfield protection] ordinance are being reviewetiR1028 at 55. Nor was the public given an oppuaitiuto com-
ment on the draft permit template or the ten speciaditions placed on the permits. The existerfddese items in the
record is not enough to meet NEPA. "Because puidiclosure is a central purpose of NEPA, an EI$dbas not in-
clude all that is required by NEPA may not be curgdnemoranda or reports that are included in tmimistrative
record but are not incorporated into the EIS its&ferra Club v. Marsh, 976 F.2d 763, 770 (1st €292) (EIS [*207]
considered reasonably foreseeable impacts relateanistruction of marine cargo terminal and caugawaort facil-
ity). n196

n196 The Industry Defendants assert repeatedlyirifamation "already was disclosed" to PlaintifRe-
ply Brief, Docket Entry # 44, at 10, apparently gesting that the Plaintiffs' participation in thake Belt
Committee -- which, again, did not include the Goanong its voting members -- and in other non-€spgon-
sored discussions of the EIS in some manner ssibfEPA's public participation requirements. Cleéhls po-
sition is untenable, for NEPA requires disclosaréie public, not just activist organizations sashPlaintiffs,
of the specific information supporting the Corpstidion, including the specific decision documésgsied by
the Corps. The Corps cannot rely on other agemeiesnduct public hearings on its behalf.

7. Coordination among agencies

The lead agency preparing the EIS has respongiblitensuring the involvement of all other coopierg [*208]
agencies. 40 C.F.R. 1501.6; Sierra Club v. UniteaeS Army Corps of Eng'rs, 295 F. 3d 1209, 12151 Tir, 2002).
The Corps was the lead agency here, but an eamynitnent was received from EPA and FWS that theyld/par-
ticipate as cooperating agencies. The Corps' oglstiip with EPA with respect to the review of 404gkrmits is ad-
dressed in a Memorandum of Agreement between thiecées. The Corps will not evaluate applicationa psoject
opponent or advocate -- but instead will maintairobjective evaluation, fully considering all redew factors.

The Corps will fully consider EPA's comments and views when determining whether to issue the
permit, to issue the permit with conditions andfotigation, or to deny the permit. It is recognizedt
the EPA has an important role [under] the CleanaNAtt, National Environmental Policy Act, and
other relevant statutes. When providing commenmntky, substantive, project-related information (withi
EPA's area of expertise and authority) on the irtgpatactivities being evaluated by the Corps gnd a
propriate and practicable measures to mitigateraévienpacts will [*209] be submitted. n197

Memorandum of Agreement Between Environmental Rtimie Agency and the Department of the Army, datedust
11, 1992reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997

n197 The 1992 Memorandum of Agreement between e &d the Department of the Army was adopted
to minimize duplication of efforts by the two agess; and consequent delays, when issuing permitsrupec-
tion 404, particularly in light of the two agenciparallel governing regulations. The MOA "does diohinish
either Agency's authority to decide whether a paldir individual permit should be granted.” Mematam of
Agreement Between Environmental Protection Agenaythe Department of the Army, dated August 11,2199
reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997

The relationship between the FWS and the Corpsislge subject of specific guidance. The Corpdinscted to
give great weight to FWS because it generally haseraxpertise in the area of mitigation. [*210] U6.C. 662(a), 33
C.F.R. 320.4. Moreover, the agencies are to "fagteng professional partnerships and cooperativé&ing relation-
ships." Memorandum of Agreement Between the Depantrof the Interior and the Department of the ArfDgcem-
ber 21, 1992);eprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 1997
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Early in the permitting process, FWS announcedithditl not have funding to conduct independentagsh,
AR83, although its staff participated regularlyiniteragency meetings and discussions. At some poit®@97, Corps
staff began showing their frustration with FWS &taAfCorps staff member wrote to an FWS staff membsking that
FWS specify its "precise” reservations regardirgg2tb:1 mitigation ratio and noting that EPA alnehdd agreed to
this number. In 2001, senior Corps staff resporidetsite visit request from FWS by stating thaiu'yFWS] are
really in a tough spot coming in after all the siigits." AR741; later that same year, Corps stafigested that the Dis-
trict Engineer himself contact staff at EPA and Fadii®ctly and remind them of their role with respecCorps staff.
[*211] AR931. More frustration is evident in thellbwing statement. This is so wasteful of ourdjm. . we have
probably had fifteen FWS staff involved in thisarthe early 1990s." AR934. The expressed tensbmden these
public servants is unfortunate, particularly irhligf the challenges faced by each individual imedl

As it is, a government policymaker is placed by ME® a difficult enough posture with respect to eon
troversial federal programs. On the one hand,sSpaase to public pressure to find means of satigfyi
our ever-increasing and widespread national eneegyls, he is expected to originate and consider pro
posals for exploitation of our natural resources.t@e other, he is obligated by NEPA to proceeth wit
such proposals only when, in his honest judgmedtadier full detailed study and balancing of alere
vant factors, he concludes that the project is wtité environmental cost. Although the task might b
lightened by placing the burden of making the fidetision elsewhere -- such a procedure conceivably
could lead to more objective resolution of the tiobf- under present law it continues to rest loa t

same person's shoulders, undoubtedly [*212] ihlpacause he and his subordinates are more familiar
with all of the relevant facts and circumstancesthnyone else in government.

Suffolk County v. Secretary of the Interior, 562d¢ 1368, 1389 (2d Cir. 1977) (citations omittedfglaore drilling
program). The Corps' insistence that FWS agrebedCorps' conclusions, particularly as to an apeitg mitigation
ratio, was a source of frustration for staff mensb&frboth agencies which was not resolved until FMiSceded to the
ratio. While the Court would not remand this perfoitthe sole reason of the Corps' and FWS' appareblems in
coordination, it nevertheless would be more coesistvith their regulatory duties if their coopeoativas improved
upon in the future.

In conclusion, the Court has determined that, atingrto NEPA, the EIS was not legally sufficientsigpport the
decision to issue the permits and that this casst beiremanded for at least five reasons: 1) tleeniration contained
in the EIS and its accompanying Public Notice wescurate, incomplete, and unclear; 2) the anabfsaternatives
was insufficiently rigorous and therefore misleayi) methods for [*213] protecting the municipater supply were
neither identified nor established; 4) seepage atsgpaere not studied sufficiently nor mitigated; fand 5) the Corps
failed to report, or even account for, the forebmnss of wood stork habitat. The present casmsdo be an example
of the very reason for which NEPA was enacted.rRadhe passage of NEPA, "the benefits of develaprwere over-
stressed and less environmentally damaging alfeesator meeting program objectives were often giless consid-
eration." Skinner, at 1540 (11th Cir. 1990). 122

B. APA

Having determined that the Corps violated NEPA, laechuse the standards are nearly identical, tiiet €simi-
larly concludes that the Corps violated the APA7@6(2), for all of the reasons addressed abovenfadditional ba-
sis, the Court determines that the Corps actechbwitobservance of procedure required by law,"S.C. §

706(2)(D); see, e.g., Alamo Express, Inc. v. Unitates Interstate Commerce Commission, 613 F.Z8tB&Cir.
1980) (invalidating grant to carrier of right tamsport products to international boundary as ltplien issued without
[*214] notice and comment by other carriers, cantrto procedure outlined in controlling cases).

IV. DID THE CORPS VIOLATE NEPA OR THE APA BY FAILIN G TO ISSUE AN SEIS (COUNT V)

Plaintiffs allege that the Corps has compoundedtbeementioned violations in the original EIS kylihg to pre-
pare a SEIS either in response to new informatoeived before the Corps issued the ROD, or toemddsubstantial
changes made in the mining/permitting plan betweleen the EIS was issued in June 2000 and the ldate®D was
issued in April 2002, and therefore has violatedP®Eand section 706(2) of the APA. The Court's deieation as to
whether a violation of APA 706(2) occurred is guld®y the analysis in the preceding section reggrtiEPA viola-
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tions in the original EIS (and also by the discosginfra, of the Corps' violation of the CWA and the ESApmepara-
tion of the ROD). Plaintiffs note that the Corpgnted demands for a SEIS made by FWS (AR605, May 299),
n198 EPA (AR713, FAR41, September 20, 2000), aath#ffs (AR963, January 25, 2002).

n198 FWS made its request prior to publicatiorheffinal EIS, but the majority of the agency's@sims
were not addressed by the Final EIS -- indeed, weable to be addressed prior to June 2000 --thod, re-
mained pending.

[*215]

As previously discussed, NEPA ensures that enviegrial considerations are given proper deliberatiooughout
the decision making process. NEPA "places uporgancy the obligation to consider every significaspect of the
environmental impact of a proposed action." BaltienGas and Elec. Co. v. Natural Resources Defensedd, Inc.,
462 U.S. 87, 97 (1983). Although NEPA, 42 U.S.C4332(2)(c), itself doesn't explicitly require alSEit has been
read to include a SEIS as part of the "hard lod@required of an agency, but only if a "major €@l action” is yet
to occur. Norton v. Southern Utah Wilderness Altian124 S.Ct. 2373 (2004) (court can only compehay to take a
discrete action that it was required to take, evigeof increased use of off-road vehicles in feldarals did not trigger
preparation of a supplemental EIS under NEPA, atigwise of off-road vehicles in wilderness studsaardid not vio-
late federal land management policies since thae o further federal action to take place). Ingtesent case, of
course, it is clear that a major federal actionaiged: issuance of the permits/ROD. [*216]

n199 "An agency has met its hard look' requirenfahhas examine[d] the relevant data and artimjtf a
satisfactory explanation for its action includinfrational connection between the facts found dedchoice
made."" Sierra Club v. Corps, 295 F.3d 1209, 1@1gh Cir. 2002), quoting Motor Vehicle Mfrs. Assifithe
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 46351R9, 43 (1983).

NEPA's implementing regulations for the Corps (3B.R. 230.11(b)) and those adopted by the Coumcitrovi-
ronmental Quality (CEQ) (found at 40 C.F.R. 150Q)&() provide, respectively, that an EIS must bygpdemented
"whenever significant impacts resulting from chasmgethe proposed plan or new significant impafdgrimation, crite-
ria or circumstances relevant to environmental i@rations impact on the [proposed plan]," or whaee"agency
makes substantial changes in the proposed actibmth relevant to environmental [*217] concewrsthere are] sig-
nificant new circumstances or information relevianénvironmental concerns and bearing on the pespastion or its
impacts.” n200 In this case, there were both cheagd new information which should have triggeneGE&IS.

n200 For example, failing to consider cumulativeaucts might be enough reason to require a SEIS. Ore
gon Natural Resources Council v. Marsh, 52 F.3cb1(@& Cir. 1995) (remand for additional SEIS asaiture
to study cumulative impacts).

When changes to the proposed project are mad@pdesoental EIS is required "if [the changes] wadMe a sig-
nificant impact on the environment that has notjosly been covered by the [original] EIS." NatibiVildlife Fed-
eration v. Marsh, 721 F.2d 767, 782 (11th Cir. 9&3vironmental Defense Fund v. Marsh, 651 F.28 @&h Cir.
Unit A1981) (3.5% volume change in character oéetiéd lands was not significant). In the presesécthe Corps
made several [*218] changes to the permit whichewsubstantial* and that had a significant impacthe environ-
ment: the authorization of mining as close as 1fe@0east of the L-31N canal "if determined neapsfor a public
purpose;" n201 the agreement that mining was predumcontinue after the initial review rather thiamequiring an
affirmative renewal of the permits; n202 and theisien not to require transfer of mined lands ansmrvation ease-
ments as a condition of the permits. n203

n201 Compare the EIS, AR614 at 99, to the ROD, ARB1at 4, 53, 140. Also, compare AR614 at 90
("mining of approximately 21,000 acres of wetlaati$otal project buildout will have an irreversilslignificant
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impact on the environmental resources of the régimnAR1028 at 113 ("this permit action will noave a sig-
nificant impact on the quality of the human envir@ant").

n202 Compare the EIS, AR614 at 69-71, to the ROR1@28 at 73.
n203 Compare AR614 at 99 to AR1028 at 70.

"If new information regarding endangered [*219]esjes [becomes] available, or if environmental egpgnces
not already evaluated [come] to light, the Corg¥ifgquired to prepare a . . . SEIS." Sierra CluBnmy Corps of En-
gineers, 295 F.3d 1209, 1219-20 (11th Cir. 200Bg Torps' failure to discuss in the EIS the potdigtadverse effects
on the endangered wood stork, discussed in deghiih n204 was compounded by the Corps' failuiediude the
late-prepared BA in any NEPA document until thenties were issued. n205 The County's technical tsporAugust
2000 regarding the hydrology of the area, AR117bAR1176, n206 also constituted new informatiort thas sig-
nificant and relevant to the proposed project. MarsOregon Natural Resources Council, 490 U.S, 388, 385
(1989) (new information wasn't significant enoughréquire SEIS as to dam construction project). BBKed for
SEIS. An agency may determine that the preparati@m Environmental Assessment (EA) is sufficiemstead of pre-
paring a SEIS. The EA is the agency's decision loetker to prepare an SEIS/EIS or to issue a Finafitp Signifi-
cant Impact (FONSI). 40 C.F.R. 1501.4 [*220] . &lghe Corps' FONSI, AR1028 at 113, representagleacy's de-
termination that supplementation is not necessdargther words, the ROD includes the Corps' EA,olhioncludes
that no SEIS/EIS is required.

n204 A senior Corps staff member noted that thgp€bad no idea what design changes could be mé#de if
was determined that there was an adverse effeitteowood stork. AR688 at 109.

n205 Hughes River Watershed Conservancy v. Glick@ark.3d 437, 444 (4th Cir. 1996) (remand for
SEIS on dam project in view of substantial comménaisn EPA and FWS as to zebra mussel infestatiah th
hadn't been seriously considered by Corps).

n206 The EIS states that the effects of groundvstepage are "not immediate" and that becausedbe "
ommended plan is based on 50 years of mining [thexkthe total effect will not be seen until theAR614 at
99. The ROD states that "there are groundwateraggeimpacts.” AR1028 at 52.

The Federal Defendants argue that no SEIS wasreshand [*221] that the FONSI was justified, besmathe re-
duction from fifty years of mining envisioned iretlElS, to ten years as provided in the permits7n28s a minimizing
change that did not trigger the additional in-degthlysis of an SEIS, and the reduced period ofngigatisfied the
objectors' concerns Certainly, "when an agencyemgints a minimizing measure, it is not automatiaatjuired to
redo the entire environmental analysis," but thev&hth Circuit directs that even where post-ElShgea are entirely
beneficial, "if they are significant, they requae SEIS." Sierra Club v. Army Corps of Enginee £.3d 1209,
1221-22 (11th Cir. 2002) (citing National Wildlifeederation v. Marsh, 721 F.2d 767, 782-83 (11th T8B83)). n208
The timing of the EA is relevant. n209

n207 The Court previously has observed that thersdirative record reveals the Corps' (and the ngini
industry's) intention of renewing these permits total of 50 years. See, for example, the disonssbove re-
garding "bridging permits."

n208 The appellate panel in Sierra Club noteddtar circuits have questioned the Circuit's eadeci-
sion in Marsh, and that the more rigorous EAs neguired may serve as a limit on the holding of MalgAs
are now generally considered thorough enough tmiperhigher threshold for requiring environmeritapact
statements.™ Sierra Club, 295 F.3d at 1222 fnbfirfg that early Fifth Circuit cases that direcidventh Cir-
cuit precedent dealt with EAs that since have becorare stringent)(quoting River Road Alliance, mcU. S.
Army Corps of Engineers, 764 F.2d 445, 451 (7th C985)).
[*222]
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n209 This case is distinguishable from Fund fornAals, Inc. v. Rice, 85 F.3d 535 (11th Cir. 1996)db
least two reasons. The Corps had conducted andtEAraceiving permit applications, and then reedinot
just one but several BOs. (Corps not arbitraryapricious in determination that an EIS was not iregufor de-
cision to locate landfill in wetlands where no uplssite was available. The EA had been completd®4,
four years after notice of the permit applicatiand after FWS issued a Biological Opinion whichsemted to
the project. In response to objections receivethf&PA, the applicant reduced the requested impaoteat-
lands; also, further consultation with FWS resultethe preparation of two additional Biological i@ipns).
Contrast that case with the present one, in whiet&S was issued in 2000, with no update, and foithe re-
ceipt of multiple substantial objections from FWERA, local governmental agencies and others; mercoo
Biological Opinion was prepared before issuanceithier the EIS or the EA. See, e.g., Fund for Aténiac. v.
Rice, 85 F. 3d 535, 541 (11th Cir. 1996).

[*223]

EPA recommended that the Corps prepare a supplahtel& to address "all of the currently unresolfigttia-
mental environmental issues. . . . this propossbiprotracted (50) years) and the wetland impaetso unprecedented
. . . EPA continues to have serious reservatiar} fout the water supply impacts of the proposakkbelt mining
activities on the Northwest Well Field. . . ." AR¥ IFrustration was experienced by all parties. revipusly noted, a
senior Corps staff member expressed concern in2D@y that the mining consortium might "collapset @hat the
Corps' workload would surely increase as a resiRt343. n210 There are several indications in #oerd that the
requests for the Corps to prepare a SEIS fell af €ars. n211 The Corps clearly was concernedsaassed earlier,
about keeping the permitting process on track depto keep the $ .05 per ton fee and to avoidtiaddil inverse con-
demnation actions. After the Florida Rock takingigdtion settled, in 2001, n212 the Corps was foestop rushing.
The Corps had extended the permits through Jar@iarg002, AR931, However, they said -- perhapsint lof the
Florida Rock settlement [*224] -- that the newmérdecisions "should not be further delayed fatHar studies.”
AR1028 at 112. When the EPA finally withdrew itgexdiions in February 2002 (FWS already had withdré objec-
tions in December 2001 n213), there was little i@mg impediment to the Corps' granting of the pgsm

n210 According to the Corps, the Jacksonville isworkload is approximately 8000 permit applioais
per year. Affidavit of John R. Hall, Chief of thee®ulatory Division of Jacksonville District, Corpéov. 15,
2002 (Docket Entry # 2, Federal Defendants' RegbfIbe: motion to transfer, Exhibit 1).

n211 Prior to issuing the EIS, the Corps had begadito await the completion of the Phase Il phaut,
that Plan was delayed and was inadequate. Annagiticétt "the decisions on renewals and new miningijis
have been delayed long enough, therefore the HI®e&viinalized so that the information in it cae bsed in
the decisions," the Corps responded to its critiws stated that it could not commit to a SEIS bsedtucould
not "predict future funding authority" nor could'firedict how extensive the changes will be inRtmase I
Master Plan that would warrant a supplement.” AR586
[*225]

n212 The Court was unable to locate a specific ditiee Florida Rock settlement. 213FWS baseddts-d
sion to concur with the Corps on a Biological Asseent provided by mining consultants; that docurmerg
not prepared until April 2001, and thus was notuded with the EIS.

The Court already has concluded that the origin@l\Was so lacking that it must be remanded to thgp€for fur-
ther development, which renders the question opleupentation largely irrelevant. Nevertheless,Gloirt hereby
concludes that, based upon the EIS as publishea;hhinges which occurred subsequent to its puldiicaind the new
information, e.g., with respect to the wood stahlat a SEIS should have been prepared and the @iotpted NEPA
and the APA by failing to do so. The Corps is dieel¢ on remand, to prepare an EIS which compottts MEPA. n214
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n214 If the information recently presented to theps, in February 2004, had been provided pridh¢o
Corps' decision to issue the permits (and afteraisse of the EIS), the Court very likely would hdneen com-
pelled to find that the failure to prepare a SEi8ated NEPA.

[*226]

V. DID THE CORPS' ISSUANCE OF THE PERMITS COMPLY WI TH THE CWA AND THE APA 706(2)?
(COUNT I

Plaintiffs allege that the Corps violated the CWHEaAPA § 706(2) by issuing the mining permits witlh con-
ducting a public hearing or providing adequate pufibtice. Plaintiffs also argue that the Corpgefato explain the
loss of wetland functions attributable to each mgnpermit, and failed to provide a sufficiently qolete mitigation
plan, or to explain how the project would avoidrhul effects on wildlife and water quality. In atidn, Plaintiffs at-
tack the preparation of the EIS, as well as the R@ider the CWA -- asserting that the Corps didaut#tquately de-
velop and analyze alternatives to the proposedngjrand failed to evaluate all the direct, indiraetl cumulative im-
pacts.

A. The CWA and its implementing regulations

The CWA prohibits the discharge of any pollutant® i'navigable waters," 33 U.S.C. § 1311(a), d=fias "wa-
ters of the United States.” 33 U.S.C. § 1362(fg law has developed to include certain wetlandsimvthis defini-
tion, as they "may function as integral parts & f227] aquatic environment." U. S. v. RiversiBlayview Homes,
Inc., 474 U.S. 121, 135, 139 (1985) (Corps hadgliction over wetlands that abut a navigable waagjwn215 It is
undisputed that the wetlands at issue herein gquadif'waters of the United States," and the mimictiyities result in
the discharge of "pollutants,” consistent with dledinitions of these terms found in the CWA's immpémnting regula-
tions. 33 C.F.R. 323.2, 33 C.F.R. 328.3, 40 C.E3R.3. n216 Congress has provided, however, fdaicedischarges
of pollutants to occur and has specified, in Sectiod of the CWA, the exacting conditions underaliidredge and
fill) permits may be issued to allow for the oth&®&villegal discharge of pollutants. 33 U.S.C. 344. Guidelines to
limit such discharges have been developed by ER¥8ection 404(b)(1), i.e., 33 U.S.C. § 1344(h)}hd are found
at 40 C.F.R. Part 230. n217

n215 33 C.F.R. 328.3(a), adopted in 1986, spetifidefines wetlands "adjacent to waters [of thatelh
States]" as being within the CWA's protection. "\&rtis" are defined as "areas that are inundatsdtarated
by surface or ground water at a frequency and wurad support, and that under normal circumstaxdoesup-
port, a prevalence of vegetation typically adaftedife in saturated soil conditions." 33 C.F.R833(b).
[*228]

n216 The term "pollutant” includes rock or sanch@aged into water, 40 C.F.R. 230.3(0), or any &mal
that is excavated or dredged from" waters. 33 C.B23.2. Recall also that roads and workpads tleapart of
the mining also are considered "fill"* in a wetland.

n217 The 404(b)(1) Guidelines, in final form, w@r@emulgated by the Administrator of EPA and the-Sec
retary of the Army on December 24, 1980. See Menuum to the Field, "Appropriate Level of Analysis-R
quired for Evaluating Compliance with the Secti@4)(1) Guidelines Alternatives Requirements,"ilatde
at: http://www.usace.army.mil/inet/functions/cw/eexdreg/flexible.htm

The Corps makes both individual and general pen@ii8 decisions, and the EPA develops and interprets
ronmental criteria used in evaluating permit agglams; EPA also reviews and comments on indivigheaimit applica-
tions. n219 The EPA, as well as FWS, can elevagehigher level review n220 specific cases purst@Bection
404(q) of the CWA, but only "those cases that imeaquatic [*229] resources of national importaho221 AR468.
The Corps may issue a general permit for "categariectivities" on a state, regional, or natiomsvizhsis, 33 U.S.C. §
1344(a), (e), when they are substantially similanature and "cause only minimal individual and olative [adverse]
environmental impacts" or when it would avoid uressary duplication of the regulatory authority eissd by an-
other Federal, state or local agency -- providété been determined that the environmental corsegs of the action
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are individually and cumulatively minimal. 33 CFR232(f). Before a case or an issue is "elevateelfetimust be at-
tempts to resolve the environmental concerns afi¢lekoffice level, then at the Regional levelddimally at the na-
tional level -- with the final decision resting withe Assistant Secretary of the Army for Civil Wern222

n218 The limestone mining industry herein was segeki "general permit" -- which would have allowed
mining to proceed without individualized review amased simply upon compliance with several conastiap-
plicable generally within the region. The Corpgorally intended to issue a General Permit, delagats au-
thority to DERM.
[*230]

n219 The Senate bill which later became Sectioncf@de CWA originally gave EPA the authority to-ad
minister the Section 404 permits, but after a campse with the House of Representatives, the liegultgis-
lation gave that authority to the Corps, subjeaivtersight by EPA. Senator Muskie was concernetithiea
Corps might not be as protective as the EPA. "To€ of Engineers, a mission-oriented agency, tis no
equipped to evaluate the environmental impact @$etdredging activities. . . . Mission-orientedragies whose
mission is something other than concern for thérenment simply do not adequately protect environtake
values. That is not their mission. They would diisservice to their mission if they would try ta as envi-
ronmental protectors. The mission of the Corpsrafieers is to protect navigation. Its missionasto protect
the environment.” 117 Cong. Rec. 38854 (1971)€stant of Sen. Muskie, during Senate Consideratioh a
Passage of S. 2770)."

n220 One FWS staff member recommended, in an agescy email message, that elevation be sought.
"Although this may cause a scream, | think thab4(d) [elevation] should be issued for this perimiorder to
once and for all bring the Pensucco wetland programa controlled and equalized protocol." FAR3idly 20,
2000). That staff member noted that the deternonatiat there would be "no effect" on protecteccmmsewas
incorrect; "how can the loss of 14,300 acres ofrgama sawgrass marsh to the South Florida Everglade
impact the foraging of wood storks." Id.
[*231]

n221 According to the FWS website,

www.fws.gov/habitatconservation/elevations.htmye¢higave been only sixteen cases in which the Degautt
of the Interior has requested elevation to the Btepent of the Army.

n222 A 1992 Memorandum of Agreement between the BfAthe Department of the Army was adopted
to minimize duplication of efforts by the two ag@s; and consequent delays, when issuing permitsrudec-
tion 404. The MOA "does not diminish either Agescguthority to decide whether a particular inditper-

mit should be granted. . . ." Memorandum of AgreenBetween Environmental Protection Agency and the
Department of the Army, dated August 11, 1992,irtépd in Margaret N. Strand, Wetlands Deskbookd@&d
1997).

The statute, i.e., the CWA, itself imposes sevebdibations. Public participation "shall be providi®r, encour-
aged, and assisted" in enforcing the CWA's starsd@®81U.S.C. § 1251(e), 33 U.S.C. § 1344(0) naRd,permit de-
cisions must include analysis of "unacceptable es#veffect[s]" on municipal water [*232] suppliegl|dlife or rec-
reational areas, 33 U.S.C. § 1344(c). Additioegluirements are found in the CWA's implementingit&tipns, which
have been promulgated both by the EPA, 40 C.F.R.228, and by the Corps, 33 C.F.R. Parts 320-BB6.Corps'
CWA regulations expressly incorporate the regutetipromulgated by the EPA to implement the CWA. &ge 33
C.F.R. 320.4(b)(4), 33 C.F.R. 325.2(a)(6); thus, @orps must ensure that the permitted activitpissistent with the
404(b)(1) Guidelines.
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n223 There is a requirement of an "opportunitydablic hearings," 33 U.S.C. 1344(a), but the ref¢va
regulations provide the Corps with the discretiohto hold a hearing if there is "no valid interesbe served
by a hearing." 33 C.F.R. 327.4(b).

The CWA's regulations prohibit the issuance of mrpiein this case if: 1) an environmentally prefdmand prac-
ticable alternative [*233] exists; or 2) the prepd mining activity will cause or contribute torsigcant degradation of
the subject wetlands -- measured by significantlyease effects on municipal water supplies, wigddhd wildlife
habitat, or aesthetic values, etc.; or 3) poteatislerse impacts are not minimized through appatgand practical
steps. 40 C.F.R. 230.10.

B. Analysis of practicable alternatives

The 404(b)(1) Guidelines prohibit the "dischargeladdged or fill material . . . if there is a piaable alternative
to the proposed discharge which would have lessraévimpact on the aquatic ecosystem, so longeaaltitrnative
does not have other significant adverse environat@ainsequences." 40 C.F.R. 230.10(a). n224 Aipedate alterna-
tive is one that is "available and capable of beioge after taking into consideration cost, exgtgchnology, and
logistics in light of overall project purposes.” @0F.R. 230.10(a)(2). The fundamental principleibelthe CWA's
"practicable alternatives" test is that industrg @nivate developers should first seek projecsditat will have the
least [*234] damaging effects on wetlands andrtbedosystems, and only when no such sites existiidhi@velopment
of wetlands be considered as an option, subjeciwifse, to obtaining the necessary permits. Thpdearly violates
the CWA regulations, and therefore its conductlteary and capricious, n225 when it permits aadeper to obtain a
permit on his chosen site because that site iSntlest practicable” or "most profitable,” if developnt of that site will
result in greater environmental damage than woaldehalized at another available site. n226

n224 The Corps' own regulations also require thakie into account practicable alternative logaiand
methods for accomplishing the project's objectB&C.F.R. 320.4(a)(2)(ii).

n225 The Corps' own regulations incorporate thgl)(#) Guidelines, 40 C.F.R. 230.10, and a violatio
thereof renders the Corps' conduct arbitrary apdicaus.

n226 As described in Bersani v. Robichaud, 850 B&d#4 (2d Cir. 1988) (upholding EPA denial of-per
mit for shopping mall development where alternagweironmentally preferable site had been availaliien
proposed site was purchased), if a developer tisiticentive to search for alternatives, espécibkhe is
confident that alternatives would soon become uifebla, then the regulation -- which is designegtovide
an incentive to avoid choosing wetlands -- woulduraed on its head.

[*235]

Clearly, the Corps must have a firm grasp on eyaetiat is the "overall project purpose” in ordectanmence its
analysis whether there are practicable alternativaderstanding the purpose of a project alsoystiea determination
of whether the proposed activity "does not reqageess or proximity to or siting within the spe@glatic site in ques-
tion to fulfill its basic purpose (i.e., is not watdependent’).” If the activity does not requirat twater-based location,
then there is a rebuttable presumption that ther@iacticable and environmentally preferable a#dtves, 40 C.F.R.
230.10(a)(3), and such alternatives are presumbewue less adverse impact unless "clearly demdadtratherwise.
n227

n227 In 1993, the Corps issued Regulatory Guidaeter ("RGL") 93-2, reprinted in William L. Want,
Law of Wetlands Regulation (2005), which suggesited -- as to the evaluation of alternatives --a@ktent of
the analysis should be "commensurate with the ggwrthe environmental impact . . . and the sdopst of
the project.” While this RGL expired at the endL888, it is relevant to the Court's consideratienause the
Corps was reviewing the mining permits between A1d993 and December 1998, i.e., while RGL 93-2 iwas
effect.

[*236]
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The burden of demonstrating that no practicabkriaditive exists is the sole responsibility of theleant, not the
Corps' nor the other federal agencies. It is ingentthat this presumption should have the effeém@ing a hard look at
the feasibility of using environmentally preferaklees' to discourage avoidable discharges in apaquatic sites, in-
cluding wetlands." Review and Findings, Old CuBay Permit 404(q) Elevation (September 13, 199@gae 5, quot-
ing from Preamble to 404(b)(1) Guidelines, 45 FRelg. 85336 (1980), reprinted in Margaret N. Straidtlands
Deskbook (2d ed. 1997). n228 The Court's earligridision of the alternatives analysis required BP N, particularly
as to the definition of project purpose, is incagied herein.

n228 The same Corps district involved in the Oldi€Bay decision, i.e., the Jacksonville Distritiade
the decision under review by this Court. The decish Old Cutler Bay was issued by the Corps' mati®irec-
tor of Civil Works and involved facts strikingly malel to those at issue herein. The desired devedmt in-
cluded an area of infestation by an exotic plaet&s, the Brazilian Pepper; the developer intendeditigate
the wetlands destruction by constructing littormhes around lakes that would remain after the Ingusevel-
opment was completed and by restoring off-site avgl$; the project size and impact were reduced-esudt of
interagency coordination; and the Corps had redi&aarily on the applicant's own supplied dataaleate the
viability of practicable alternatives. While therBé¢tor did not disapprove of the mitigation plarttee final size
and impact of the development he did find thatG@eps needed to more clearly document the basis ap-
proval of the permits, particularly as to its eslan of the applicant's alternatives analysis.

[*237]

1. The project's purpose

A competent analysis of alternatives depends uptdeaa and accurate statement of the project'soserfor it is
only when the project's statement of purpose iaswaably defined that the alternatives analysisired by the Guide-
lines can be usefully undertaken by the applicadtevaluated by the Corps." Old Cutler Bay, Octl¥90, at 6 (stated
purpose to "construct an upscale residential/(dacklaus-designed) championship golf course comigunisouth
Dade County. The project's basis purpose is tizeealreasonable profit by providing luxury counthyb type housing
to an affluent segment of the Miami area population428 units" was rejected as too specificeptable statement
would have been "to construct a viable upscalelesgial community with an associated regulatiorf gourse in the
south Dade County area"). n229

n229 Interestingly, the Corps' Director of Civil Ye has issued a total of three decisions conogeqapli-
cation of the 404(b)(1) guidelines "practicableatatives" test, including Old Cutler Bay, and lirtlaree, the
Director found that the District Engineer had irreatly construed the guidelines too favorably te idnd-
owner. William L. Want, Law of Wetlands Regulati§n6:21, at 6-22.2 (2005). "We have stated theatgrare
must be used in determining the basic project mefor purposes of the 404(b)(1) Guidelines altiérea
analysis. We have also emphasized that Corpsalsstriust use independent judgement in determiniog gt
purpose. The basic project purpose must not beusowly identified so as to unduly restrict a rezeue
search for potential practicable alternatives.” Oldler Bay at 13-14, referencing earlier decisionsection
404(q) elevations of the Plantation Landing Reaod Hartz Mountain Development Corporation cases.

[*238]

There is little guidance in the CWA or its regubats as to what constitutes a "water-dependentliggthor does
the definition of a project's purpose receive matthntion at the statutory or regulatory level; boer, this Court's
review discovered an internal Corps' statementasfdard operating procedures which is instructive.

Defining the purpose of a project involves two deti@ations, the basic project purpose, and theadlver
project purpose. . . . The basic purpose of th@eptanust be known to determine if a given projsct
water dependent.' For example, the purpose ofidemttal development is to provide housing for peo-
ple. Houses do not have to be located in a spagistic site to fulfill the basic purpose of thejpct,
i.e., providing shelter. Therefore, a residentel@lopment is not water dependent. . . . Examgdlese
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ter dependent projects include, but are not limitgedlams, marinas, mooring facilities, and dodkwe
basic purpose of these projects is to provide acethe water.

Army Corps of Engineers Standard Operating Proadior the Regulatory Program (October 15, 1998jilable at:
www.saw.usace.army.mil/wetlands/Policies/SOPI1.3pR pdf ("SOP"). n230

n230 This statement appears on the website fonegiated district of the Corps, but seems to bgeokral
application; the Court cites it here solely fouditrative purposes, and does not suggest thas itheseffect of
regulatory guidance.

The basic project purpose should be "neither sadlyadefined nor alternatively so narrowly defirsdas [to]
render the alternative analysis meaningless oraotfmable. In both cases this would subvert theninof the Guide-
lines." Old Cutler Bay at page 6. "The project ma® must be defined so that an applicant is nitarposition to di-
rect, or appear to direct, the outcome of the Cexaduation required under the 404(b)(1) Guidelthis at 7. n231
Although the regulations do not specify the sowrfcthe definition of a project's purpose, n232 fdief the overall
project purpose is the responsibility of the Cofpad] the applicant's needs must be consider#tkicontext of the
desired geographic area of the development, [*228d the type of project being proposed.” SOP.CTtps (and the
Court) can consider areas not owned by applicdh€ #.R. 230.10(a)(2), "Districts should not fotos heavily on the
specific profitability statements of the particuégplicant before them." Old Cutler Bay, Oct. 9909at 9. "Although
project viability' is one legitimate component bétconcept of practicability' regarding any altérreabeing considered
in the practicable alternatives review, that congans addressed in terms of the logistics, tecrieasibility, and
costs criteria in Section 230.10(a)(2) of the Gliraes." Id. at 12. Internal guidance to the Corptes that "the deter-
mination of what constitutes an unreasonable expshsuld generally consider whether the projectetl is substan-
tially greater than the costs normally associatél the particular type of project.” Memorandunthe Field, "Appro-
priate Level of Analysis Required for Evaluatingr@idiance with the Section 404(b)(1) Guidelines Aittives Re-
quirements," available at: http://www.usace.army/ingt/functions/cw/cecwo/reg/flexible.htm ("Memo Field").

n231 Similar to the example of a residential deprient discussed above, the permit applicants hefzin
viously would rather locate their mining on toptlois attractive resource (e.g., the property isaly owned, or
presumably cheaper to acquire, contains a hightguatk product, and is located in proximity toiging in-
frastructure for processing the rock), but -- jstin the housing example -- that does not mearitthaessential
mining activity requires siting in wetlands. Hougidevelopers presumably would always choose tal tmuil
waterfront property, but that does not make theigion of housing a "water-dependent"” activity.
[*241]

n232 "The regulations do not answer the questiogthdr the applicant, the Corps, EPA, or public com-
menters have the final word in defining the projeatpose.” Margaret N. Strand, Wetlands Deskbodk(28
ed. 1997).

As discussed above regarding NEPA, the Corps ifilsohtihe purpose of the proposed mining projecheJune
2000 Public Notice, and repeated it in the Marc812BRevised Public Notice, as: "Placement of filated to excava-
tion activities for the purpose of limestone quargy’ AR623A, AR737. The ROD specified that the sizapurpose”
was "to extract limestone" and that the "overatljpct purpose is to provide construction-grade $itore from Miami-
Dade County," AR1028 at 8. n233 In their briefg Bederal Defendants argue that "in this caseyribgosed activity
is the extraction of particular mineral resoura@sated in particular wetlands. . . . [and thatwjuld be meaningless to
state that this activity could be carried out elseke. Thus, the Corps properly did not apply ayprggion that practi-
cable alternatives were available." Federal Defatgi®eply, [*242] Docket Entry # 42, at 16. nZ3dmpare the
statement above to the Corps' assessment in arpiraitting dispute, less than one year after pakthn of the ROD
at issue herein, involving one of the same minioigganies, although in different wetlands (on thetlseest coast of
Florida), that the mining did not need to be loddtea special aquatic site to fulfill its basicrpose of "develop[ing] a
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source for limerock." (See Plaintiffs' Notice ofifg, Docket Entry # 48 at Exhibit 2, Corps' Stagmof Findings re-
garding Florida Rock permit for mining, dated Fetrgu6, 2003). n235 Indeed, the court reviewing geamitting
process remarked that "it is undisputed that thismg activity is not inherently water dependemational Wildlife
Federation v. Norton, 332 F. Supp. 2d 170, 186 {iL®.C. 2004) (applicant's objective is the profoeus). Common
sense dictates that if mining (in wetlands) isinberently water dependent in one situation, thénmot inherently
water dependent in another. n236 The Corps' ovenriat directives provide additional illuminationtasthe concept of
"site-specific." "Some projects may be so site-#fme(e. [*243] g., erosion control, bridge repment) that no offsite
alternative could be practicable. In such casesiltieenatives analysis may appropriately be limiednsite options
only." Memo to Field. Clearly, the replacement dfralge must take place at the location of the farbridge; in con-
trast, the mining proposed herein need not occthigspecific wetland site.

n233 "A conservation biology alternative [no adutitll mining, mandated restoration, etc.] will nohiave
the landowners' purpose to provide a limestoneymiilom the Lakebelt area." AR614 at 909.

n234 The Corps' conclusion that this project caudtibe carried out elsewhere should have placed add
tional focus on the consideration of on-site akines; instead, the ROD is silent as to the camatibn of any
such alternatives.

n235 Plaintiffs' notice of filing, Docket Entry #84filed Oct. 15, 2004, included the underlying mgede-
cision on Florida Rock's application to mine fandistone in Collier, Lee, Hendry, Glades, and Cliarlcoun-
ties. The statement of purpose was to develop @sdar limerock, and the mining was to impact 388es of
wetlands (some of which was degraded by prior alitical use). The Corps' decision document, datdatiary
6, 2003, specifically indicated that the activiig dot need to be located in a special aquatidsitelfill its ba-
sic purpose. Annex B of the EIS in the case présenter review contains a contrary determinatidR614 at
124-128.

[*244]

n236 "A reasonable, common sense approach fullyigonsistent with sound environmental protectio
RGL 93-2. Memorandum to the Field, "Appropriate &kwf Analysis Required for Evaluating Compliancighw
the Section 404(b)(1) Guidelines Alternatives Resmients," available at
http://www.usace.army.mil/inet/functions/cw/cecvegfflexible.htm.

2. Water-dependency

"A finding of water dependency is not a prereqeisit issuance of a section 404 permit, but onlyctof to con-
sider in the application process. Under this ratienif the Corps incorrectly determined that [aqgoit's] fill activity
was non-water dependent, reversal of the summagnjent would not be automatic.” at 831. FriendthefEarth, Inc.
v. Hintz, 800 F.2d 822, 835 (9th Cir. 1986) (uplieidagency decision that a sorting yard for log&ing to be ex-
ported was "water-dependent” under those spedifiamstances, noting that Corps is not "a busigessulting firm"
required to affirmatively seek out alternativest that the Corps had "exhaustively studied" therimiation before
[*245] making its decision). In Hintz, the Corpachengaged in a "reasonably thorough examinatidheovater de-
pendency issue, and reached a rational concluss®@.'F.2d 822, 831. Contrast that with the preseguaation, where
the ROD was already being drafted before publicroemts on the EIS were received.

All agencies agreed that log storage is not a wdgpendent use unless the storage is tied to antexp
facility. The agencies do recognize the need fanaantory of logs immediately adjacent to the ship
loading facility and would consider log storage tlois purpose as water dependent . . . The apphlican
log and lumber export operations require immediatximity to navigable waters. The project sitel wil
serve as a log storage area for these operatitieseXpansion of the applicant's industrial complex,
include the project site, constitutes a water-ddpahuse of a special aquatic area.
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Id. at 832. The court observed that "storage of fog domestic use is not water dependent, butieffcy dictates that
the storage function not be divided, because logsat initially segregated between domestic anmbex [*246] " Id.
at 832 n10. n237

n237 It must be remembered that the CWA is a redbtinew law (less than three decades), and desisio
interpreting these water-dependency provisionsaladively young in terms of their tested precedgnalue.

It is undisputed by the parties that the Corpsrddteed that the proposed mining in this case wasm@ependent
and, consequently, the Corps failed to apply tlgeletory presumption to the applicants' proposedmnygiactivity.
n238 Because the Court finds that the record eeEleompels the opposite conclusion, i.e., thaptbposed mining
activity does not require siting within wetlandsairder to fulfill its basic purpose, i.e. to extréimestone, n239 the
Corps was wrong to have ignored the presumptiorraménd is required. n240

n238 "The activity needs to be located in a spexjaktic site to fulfill its basic purpose.” AR102859.

n239 AR1028 at 8.
[*247]

n240 Indeed, the Court addresses this issue in detad to clarify that an applicant's project pagp can-
not be tailored so as to render the alternativatyais circular, i.e., using a premise (limestoriring must take
place on the miners' lands which happen to be nasleto prove a conclusion (the project requirgsgiwithin
the wetlands) that is in turn used to prove thenise. To permit such circular reasoning would esfiate the
regulatory protections such that any activity, natter how destructive -- and it is difficult to amive of some-
thing more destructive to wetlands than their catgtemoval by excavating down to 80 feet and e hole
in their place -- could be justified on wetlandda®y as that is where the applicant owned property

The regulations require that the Corps begin itdyais of a proposed project with the presumptiat the "un-
necessary alteration or destruction of [wetlantisjutd be discouraged as contrary to the public@sts' 33 C.F.R. §
320.4(b) (1). This presumption is very strong. 8@«C.F.R. § 230.1(d) [*248] ("The guiding prinlgshould be that
degradation or destruction of special sites ["saglfilling operations in wetlands"] may represemiraeversible loss of
valuable aquatic resources"). To overcome it, grliegnt must make three very difficult showingssfj that "the bene-
fits of the proposed alteration outweigh the danfglgesecond, that "the proposed activity is prityadependent on
being located in, or in close proximity to the aimanvironment," and third, that the proposed @cbannot be lo-
cated on any "feasible alternative sites." 33 C.B.R820.4(b)(4). Wetlands can't be permitted taléstroyed simply
because it is more convenient than not to do se48eC.F.R. § 230.1(c). Congress and the ageney dleeady de-
termined that "wetlands are vital areas that ctutstia productive and valuable public resource,CRR. §
320.4(b)(1); see 33 U.S.C. § 1251 (1976). Buttreynited States, 690 F.2d 1170, 1180 (5th Cir.2)981241

n241 Interestingly, Mr. Buttrey had sought (in 1p#8develop an area along the Gulf Coast, whichldio
have affected a bayou that passed near Slidelislama. 690 F.2d at 1172-73. Objectors claimedttieat
dredge and fill would destroy natural drainage #edease the risk of flooding. The Court referenttet the
relevant regulations suggested that destroyingawdd may increase the chances of local floodincatld182.
The Corps' denial of the permit, and the Fifth Gii‘s approval of the procedures employed by theo€@n-
cluding the denial of a hearing for Mr. Buttreyg@esn extremely wise in light of the lessons beiragried after
the devastation caused by Hurricane Katrina in At@005. See, e.g., "substantial marsh loss otentially
further reduces southeastern Louisiana's natuoaégiion from future storms." "USGS Reports New Mied
Loss from Hurricane Katrina in Southeastern Louiaja September 14, 2005, available at:
http://www.usgs.gov/newsroom/article.asp?ID=997.

[*249]
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3. Practicable alternative sources for rock

To determine whether a practicable alternativetexiee Corps engages in a sequential analys&, Raving de-
termined that this activity is not water-dependérig presumed that a practicable alternativetsxisportantly, 40
CFR 230.10(a)(1), does not prohibit the Corps fdetermining that another wetlands site may be phacticable al-
ternative" and may even be a less environmentaltgalying alternative. n242 "For the purposes ofrésirement,
practicable alternatives include . . . dischardedredged or fill material into the waters of thaitéd States or ocean
waters." 40 C.F.R. 230.10(a)(1). The burden to tréimipresumption that an environmentally preferatbiernative
exists falls on the applicant. Buttrey v. Unitedt8s, 690 F.2d 1170, 1180 (5th Cir. 1982).

n242 The Corps conclusory statement is unavaitiBg.nature of the project, it involves work in waetids,
and no practicable alternative to working in wedaexists." AR614 at 103.

[*250]

The Court's inquiry into whether the Corps suffitlg considered practicable alternatives must learshing and
careful," but the standard of review is "narrowd 0phold the agency's decision the court mustfgatself that the
agency made "a reasoned evaluation of the reldéaaturs.” Marsh v. Oregon Natural Resources Coudeid U.S.
360, 376, 378 (1989). From the record before therCd appears that the Corps too quickly dismdste alternative
of "no mining" in the Lake Belt, as discussed ia @ourt's analysis of Plaintiffs' NEPA claims, abowhich suggests
that the Corps' analysis of practicable alternatsienilarly was lacking. The Court cannot concltit the Corps was
correct when it decided that the mining industrplagants had carried their burden of proving treklaf alternatives.
In rejecting an alternative that would have limitathing in the Lake Belt area in favor of miningather Florida loca-
tions or other states or other countries, the Cst@ted: "Denying future permitting would avoid iagb to generally
low quality Everglades habitat but would resulthe loss of high quality and regionally importaabfiat elsewhere.
[*251] " AR1028 at 38.243 However, the existentaltegedly "high quality and regionally importambitat” supe-
rior to the Lake Belt wetlands was never estabtishethis record.

n243 "The only way to avoid this risk to the Eveidgs ecosystem is to relocate the mining to otoar-|
tions. . . . other locations would result in imaizt other ecosystems, and probably to a greatentethan in
the Everglades since the area of mining would lteve larger and the other ecosystems are smha#lardven
the remaining extent of the Everglades." AR10283284.

The CWA's requirements regarding the analysistefmétives to the proposed mining are comparahbileedCorps'
analogous obligations under NEPA. "The analysisl@inatives required for NEPA environmental docotse . . will
in most cases provide the information for the eatadun of alternatives under the [404(b)(1)] Guide$." 40 C.F.R.
230.10(a)(4). "The only fundamental difference ledw alternatives analyses for NEPA [*252] andGluédelines is
that under the CWA, alternatives outside of theliappt's control may be considered.” 40 C.F.R. 28()(2). n244

n244 The Corps is governed simultaneously by its @WA regulations, e.g., 33 C.F.R. 320.4(a)(2)(ii)
(must consider the "practicability of using readdaaalternative locations and methods"), those pilgated by
EPA, e.g., 40 C.F.R. 230.10 (no discharge to bmiti=d if an environmentally preferable "practicablterna-
tive" exists), and the NEPA regulations, 40 C.leR03(b) (an EIS must include a balanced descripgfaal-
ternatives, including the "alternative of no actfoand explain why certain alternatives were eliatéd from
detailed study), 40 C.F.R. 1502.14(a) (EIS shaidiously explore and objectively evaluate all mahle al-
ternatives"). Despite these varying sources ofctima regarding analysis of alternatives, "[the g&}rshould
not conduct or document separate alternatives s@alfipr NEPA and the Guidelines." SOP. AlthoughGbert
has elected to segregate its analysis under thetatates, it incorporates herein the discussiapras of the
Corps' deficiencies with respect to NEPA.

[*253]
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The entire basis for the Corps' analysis of prablie alternatives is a single report prepared hy Parsen and
submitted in December 1999 on behalf of the mimmstry. The report, which was included as Appendif the
EIS, AR614 at 923, was "based . . . on interviewth the individuals who secured environmental pésifor each
mine [i.e., miners or their consultants]." AR58he€Treport is quoted extensively, below, to illurdne nature of its
content -- including the frequent unsupported Usgherefore” -- and to demonstrate why the Coifpsutd not have
relied upon this report without independent veaifion.

Like the Lake Belt, other locations in Florida atso faced with approximately 50 years of reseates
present levels of production. Increasing producéibthese locations would shorten the span of time
Florida has a reliable rock supply and due to #éve df supply and demand, would certainly substiptia
complicate the logistics and increase the cosbci (and taxes) for building public infrastructutecal,
State and Federal regulatory approvals for expangedations arancertain in the alternate Florida lo-
cations. In addition, [*254] the road and raitwerk may not be adequate and government approvals
for additional highway traffienay not be granted. Because of winter weather, rock framaNScotia is
only produced 7 months per year. There would bblpros in using Nova Scotia rock in Florida where
it is needed on a 12 month basis. . . . Riookn the Bahamas has chloride levels that precludiés use
for certain purposes. Georgia producers face serious airtywald other environmental problems. Sig-
nificant expansion of those mines may not be ptes$dy many reasons including difficulty in gettiag
quality permits for these dry' quarries. . . . Rfrdim foreign sources would have to be deliveredhuyp.
This requires port facilities that are not avaiéabt present. At present, minor amounts of rocldatie-
ered to the Port of Tampa. But large scale delpgey deep draft bulk cargo carriers would requéaw
dedicated ship unloading and storage facilities.The use of foreign rock would create extrenugsi-
cal problems and significant increases in costd'‘@mnalysis of an extreme case shows that alteresti
could cost taxpayers up to $ 25 billion more thake Belt rock" [*255] "Essentially all of theseayu
ries are in valuable habitat areas, both wetlandsuplands. The quality of the rock at these adtteriho-
cations may be marginal or unsuitable for many .is@$e Lake Belt yields 125,000 tons per acre.gOn
gross basis, alternate locations yield much lesadtition, alternate locations have higher podioh
clays and other deleterious materials which must&ehed out before the material can be sold agaggr
gate. The net yield per acre at alternate locatiamsbe from 10 to 40 percent of Lake Belt yieldsere-
fore, Lake Belt mining disturbs less land and ralper ton. For example, if the alternate sitedgdl
30,000 tons/acre, then 4 times as much land, abitehavould have to be disturbed as in the Lakk Be
to produce the same amount of rock. Therefore,Usecaf the high yield per acre, the Lake Belt P&n
duces overall effects on habitat compared to atertocations in Florida." "There are huge potéméa
serves of rock in Dade County. Unfortunately, theg located under the urban areas, under the Water
Conservation Areas and under Everglades Natiorél Réetland restrictions limit their availabilitpf
mining. . . [*256] . Just as wetland issues lithi availability of rock in the Lake Belt, theysallimit

the availability of rock in many potential alteradbcations. The yield of rock at these alterna¢damd
locations is significantly less than in the LakdtB€herefore, more wetlands would need to be distd
at these alternate locations than in the Lake 'Bitt.most cases, without the Lake Belt, qualitgkdor
concrete and asphalt would need to be imported fierat distances at great cost, thus substantially
creasing the cost and greatly increasing the liogistifficulty associated with providing the méatds

for public infrastructure.” "Mining in the Lake Bedill occur over the course of 50 years and atrédte

of approximately 300 acres per year. In round nusikibe resulting 15,000 acres of mining will occur
in 6,000 acres already permitted and on 9,000 aghésh are the subject of the EIS. The impact okeLa
Belt wetlands is therefore gradual and, for examipleery dissimilar from the effects of a road sbop-
ping center, or subdivision where all the impactaild occur in a matter of 2 or 3 years. Therefire,
practicable technological alternatives to Lake [FfRBelt rock become available, they will be imple-
mented by the market. New technologies could irelid use of byproduct materials, efficient large
scale recycling, and changes in transportatiom#tfucture and building materials. Such technoiegy
presently unknown. At this time, we know of no firgable alternatives to Lake Belt rock, and none
have been suggested. However, if presently unkrmwipracticable alternatives became available dur-
ing the life of the Lake Belt, they would be setkeuting."
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AR 582 (emphasis added). The miners also had cththra "essentially all remaining vacant lands adB County are
wetlands. . . . If mining is to continue in DadeuBty's hard rock area, it must take place in weamhere is no prac-
ticable alternative to provide the State's needdok for transportation, construction and envirembal purposes."
AR19 at 12. The map included with the same docurdees not appear to support the miners' staterA®9 at 22-

23 (hard rock is found all the way to the east todSouth Florida, and it is safe to assume thextet are vacant parcels
of land in non-Lake Belt locations in Miami-Dadevy). n245

n245 Presumably non-wetlands, i.e., uplands, are expensive to acquire than wetlands, which ofsmu
would affect the mining industry's consideratiorsa€h property as a practicable alternative. Afdparse, lo-
cal land use regulations restrict the areas in vhimestone can be mined.

[*258]

The record includes information that appears tdregiict Larsen's report and conclusions, as wetritisisms of
the bias exhibited therein. n246 For example,

Although not exhaustive, below is a list of websitikat suggest both cement and aggregate are being
brought into Florida ports. Ostensibly, these al#e sources are competing with Dade County stode a
cement, and therefore should be looked at in tieeretives analysis and economic analysis in ciaer
help determine what amount of mining crosses awen fwithin the public interest, to excess wetland
destruction that can be prevented while still beibe to supply cement and aggregate from alternate
sources outside of the Lake Belt to the rest oflisting Tampa, Palm Beach, Jacksonville ports].

AR558 (March 1998). Also see the following

It has to be proven that Dade County stone is tie stone economically available region wide. Other
Florida, as well as Georgia, Alabama, Bahaman amth¥n sources need to be identified. After alter-
nate sources of stone are identified, cost compsibetween the alternate sources and Dade County
stone must be made, after taking into account*@®&9] full cost of Dade County stone including mit
gation and maintenance costs. If other viable ssuof stone are available, and these sources ésse |
environmental impact, then permits should not baeas to destroy wetlands in the Lake Belt. Thidatou
mean reducing mining output and limiting limerod&tdbution to the 4 county area (Dade, Broward,
Monroe, and Palm Beach).

AR549/FAR123 (March 1998).

n246 See discussion, above, regarding the Corfasidiag of the private and public interests anddfiect
of the mining representatives' advocacy.

The Corps concluded its very minimal analysis téralatives with the following statement. "The prepo 10-year
mining footprint is the least damaging to the aguetosystem in that it is much smaller than the/&ér total plan
(which itself minimizes impact to wetlands compatedther alternatives described in the fifty yanalysis) and is
generally in the poorer quality wetland areas." AR at 36-40, 55. "Conclusory remarks . . . doatptip [*260] a
decisionmaker to make an informed decision abdatrative courses of action or a court to revieavSlecretary's rea-
soning.”" NRDC v. Hodel, 865 F.2d 288 at 298 (D.@. €988) (Judge Ruth Bader Ginsburg) (NEPA catbg Corps's
own 148 "News Release" (Release no. 0210, releysedll, 2002) is revealing:

Wetland loss might be avoided if mining were retedato areas outside of the Lake Belt (assuming the
wetlands were perpetually protected from all ott@relopment or uses detrimental to wetland values).
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However, most of those areas also have regionallgoally important environmental and habitat value
Additionally, because the rock deposits are thinnéhose areas, greater acreages would have to be
mined for corresponding volumes of rock. The sutagr geology in the Lake Belt area supports the
mining industry infrastructure (railroads and heawystruction equipment). If the mining were releca
to other areas, the mining costs and subsequeestione cost (to the public) could go up.

AR1144. This language reveals that the Corps maderal assumptions, and none are adequately eggdlairthe
ROD or elsewhere in the administrative [*261] netd-or example, the Corps apparently assumeditbat, but ap-
parently not all, other areas have environmensalds, and that the acquisition of additional priyper mine in other
areas could be more costly or could result in nsip@rssing on additional costs to the public. TheedNRelease also
reports:

If the rock were mined from other State mines onfrsources outside the State, there would be consid
erable cost to relocate the rail network, aggregatecement plants, and trucking infrastructurée ¢he
rently distributes the rock products from the L&8adt. Such a move would also negatively impact the
Miami-Dade County and Florida State economiesdutition, other sites also have high quality and re-
gionally important habitat.

AR 1144 at 9, AR1028 at 38-39.

The Corps earlier had announced that the analjsibesnatives was its responsibility, AR256, then did little to
guarantee that the analysis was done properly. AZEhior Corps staff member noted in October 19&@r receipt of
Larsen's draft report, that the Corps was notésted in funding an "independent analysis" andeayte "let" DEP
Bureau of Land Reclamation look over Larsen's [{26Ralysis of alternative sites. AR587. n248

n247 The Corps responded to objections received e of the environmental advocacy organizatiens a
follows:

We have not prepared a formal cost benefit anabfsidternate sources of rock but the Final
PEIS includes a description of those sources. fHperts that 34 percent of the total quantity of
rock used in Florida comes from the Lake Belt, itpat from other States and foreign sources,
and the balance [59%] from mines elsewhere in &#ori . . In addition, from 2.1 to 3.9 acres of
land at the alternate locations is needed to pmdthue same quantity of rock as 1 acre in the Lake
Belt. . . . An elaborate cost-benefit analysis wioadld details but probably not contribute much
additional information for the decision-maker.. Qur current position is that the permits, if is-
sued, will be conditioned for periodic reviews tiatuld stop mining until additional compensa-
tory mitigation sites are identified and addedh® permits." "We value the Everglades ecosys-
tem very highly, however our permit decisions malsb weigh the rights the property owners
have to use their property, the public need foremaltto construct houses, roads, schools, and
other infrastructure, and potential ecological andnomic impacts of alternatives. Decisions by
the State of Florida, by Miami-Dade County and byeo agencies contributed to the original de-
cision by the landowners to locate their mininghis area. The Florida State Legislature estab-
lished in 1992 the Miami-Dade County Lake Belt Pliaaplementation Committee to provide a
forum for all agencies, the industry, non-governtakarganizations, and concerned citizens to
discuss these issues.

ARG637.
[*263]
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n248 There is no indication that this review toddcp, at least not prior to publication of the BFAR75.

The administrative record clearly establishes tinaieed, there are other sources for limestone. 1I8ekeral of
these alternative sources may be practicable aricbementally preferable, but the Corps' lack aimes study leaves
this as an unanswered question. If the Corps hpliegithe rebuttable presumption properly, theserigtive locations
would have been subjected to further evaluatiooriter to determine their suitability. Each locatigas, of course,
criticized by the permit applicants herein, whorsitbed the report analyzing these alternativespreviously noted,
the Corps's reliance 150 on the Larsen report terokéne whether practicable alternatives existqutablematic. At
one point Larsen fantastically noted that "analg$ian extreme case shows that alternatives casdtitaxpayers up to
$ 25 billion more than Lake Belt rock." AR 582. Ttiscussion above, regarding the balancing of faatader NEPA
and the improper influence of a permit applicajiP$4] representative, is equally applicable here.

In Hintz, 822 F. 2d at 833, the court approved g@enay's reliance on a permit applicant's reporabse the Corps,
along with other concerned state and federal resoagencies, had "considered and evaluated" tletreymd received
a supplemental report addressing concerns raist¢tiebggencies. The court in Hintz concluded thas tecord reflects
that the Corps made the proper analysis and weitffgedorrect factors in making its determinatioat tho feasible
alternatives existed. Hintz 800 F.2d 822, 835-36 (@r. 1986) ("The Corps is not a business coirgyfirm. . . . Cer-
tainly, we would not condone blind acceptance ley@orps of [an applicant's] study of alternatiessiBut the record
does not show . . . that the Corps uncriticallyepted [the applicant's] assertions. The Corpsfiaisty and legally re-
lied primarily upon the study prepared by [the &pit], and its review of that study satisfied ragry requirements.
Further, the Corps sought and obtained the exjg@ntsvof the resource agencies involved.").

The Defendants rely heavily upon Fund for Animéts, v. Rice, 85 F.3d 535 (11th Cir. 1996), [*26Blit the
case is distinguishable in several respects. nagpiaion, the Eleventh Circuit addressed the arpinthat the Corps
had ignored alternative sites for a public langdfi#., not a for-profit private enterprise suchr@skmining, that would
have had a less negative impact on wetlands. B42$543. The no-action alternative was rejectarhbgse Sarasota
County's landfill was projected to reach capacitylB99. n249 The estimates as to when the mineghtmiin out of
limestone is not analogous, nor is there a cladication in the record that the Corps considersgexific date by
which limestone resources available to Miami-Dade&@y would expire -- perhaps because it wouldniygossible to
estimate such a date since limestone reportedydsable from other sources. In the Fund for Argwwase, Sarasota
County had analyzed several alternative sitesepaming its application for the Corps permit. Theart noted that the
Corps is not bound by an applicant's ranking systemd that the Corps "conducts its own independealtuation . . .
[and] balancing of the applicant's needs and enwiental concerns." n250

n249 "There is no substantial question as to whhedheasota County needs a new landfill, because the
County's current landfill must close in 1999." tcbd4. (The Court rejected an argument that a Ikilfin-
other county might be used as a practical altereatioting that the indicated landfill apparentighed suffi-
cient capacity to handle the amount of anticipatadte.)
[*266]

n250 Sarasota County previously had ranked foas $dr the landfill, and the one chosen received th
score indicating it was least well suited for adfilh(i.e., it received the lowest score). The dodetermined
that the Corps had properly performed its analfigdiswing the sequencing preference describe@\WA regu-
lations and discussed above, i.e., first attempivtmid impacts altogether, then minimize those oidable im-
pacts, and require compensation for the minimizea/aidable impacts. 33 C.F.R. 320.4(r), 40 C.F3R.20.
Id. at 543. First, none of the four sites wouldiehal impacts on wetlands, nor had plaintiffs itikad a suit-
able parcel of contiguous uplands in Sarasota Gatat would have triggered the 230.10(a)(3) pregsion.
As the Eleventh Circuit remarked, "such a site wWddve been entitled to a presumption that it waisaatical
alternative." Id. at 543. Thus, although the lalhdfas not water dependent, the rebuttable presompias not
triggered because there was no "practicable aligeia- i.e., avoidance was impossible.

[*267]
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"The absence of a suitable upland site requirecCtrps to analyze all suitable alternatives. Is ttase, each of
the alternative sites poses its own environmemtalpms which led the Corps to determine that & less suitable for
the landfill than then [chosen] tract." After arehg the four potential sites, the Corps determitiied the amount of
wetlands to be impacted on each site comparecettothl acreage available resulted in a clear wirthe largest site
was 6,150 acres, which permitted a substantiabbuaffound the landfill's required 74 acres of wetkaimpact. n251
Having been unable to avoid impacts altogetherCitigds had minimized the impacts by selecting &t bite, and
then addressed mitigation that could occur diremtiyhe site due to the overall acreage of thectdesite. It is diffi-
cult to compare the analysis in Fund for Animalghvihe analysis applied to the miners' applicatidie only was the
Corps faced with a public applicant, as comparetiéqresent private applicant, but the necessityendesired activ-
ity (siting a landfill versus siting a private erggse removing limestone) was not seriously ingjjiom. Moreover,
[*268] the selected site in Fund for Animals wasesidently superior to the other sites that itdsheo light on the
analysis applied to the miners' application atédserein. The Sarasota County site selected fdattuHill already in-
cluded approximately one-half, i.e., approxima®g00 acres, of its total size designated as aeceason area that
would provide a "continuous unit of potentially talile Florida Panther habitat and serve as a Ibdeigveen the My-
akka River ecosystem and further development floenatest.” Id at 544. The other sites did not dffiese extra pro-
tections. In contrast, here we not only have lichitformation about the alternative sites -- sinoee were discussed
in the ROD -- but are left with the Corps's finakision to permit mining very close to the boundafrthe Everglades
National Park and directly on top of South Florsdsole source of freshwater.

n251 The County initially applied for 120 acresagtlands impact and reduced its request in respmonse
concerns raised by the EPA.) Further, each ofiteetrejected alternative sites involved eitheraotp to
headwaters for a stream, wetlands that drainedlimtdlyakka River or another waterway, a nestitg fair the
Bald Eagle (previously listed as an endangeredispe@resence of the Florida Sandhill Crane (e disted
species), or was within the Myakka River watershed.

[*269]

As noted above, it is undisputed that the Corgedaio make the required presumption; howevehefrecord re-
vealed sufficient evidence such that the Court@d@ohclude that the applicants would have overcthragoresumption
if it had been applied, then a remand might be cessary. This record is woefully deficient in terofighe identifica-
tion and analysis of practicable alternatives asdsuch, remand is required. The burden restseoapgplicants to rebut
the presumption with competent evidence that gledgmonstrates that no practicable alternativestexi least none
that would be environmentally preferable. See, d@C.F.R. 230.10(a)(3) ("unless clearly demonetratherwise").
The mining industry applicants have thus far fatiedarry that burden - perhaps on remand theybeilhble to demon-
strate conclusively that there are no practicalderatives for any of the intended mining activity

The Court must conclude that the Corps made a elear of judgment in the analysis of practicabiteraatives under
the CWA due, in part, to the agency's reliance on a stidtyshould have been independently verified. (127

4. On-site alternatives to mine rock from this seur

Adverse impacts to wetlands must be avoided t@xtent that practicable alternatives are availaltieh will re-
sult in less adverse impacts. If such impacts cebe@voided, then the guidelines require thatrtigacts be mini-
mized, and that compensatory mitigation be requioeény adverse impacts that cannot be avoidedhinimized.
n252 Mitigation to be accomplished through compgosd'may occur on-site or at an off-site locatlod3 C.F.R.
320.4(r)(1). The question of on-site alternativeshsas re-mining in existing areas or shiftingnaithing away from the
more pristine western wetlands, was not addresst#teEIS or theROD. Nor were alternative technologies examined,
apparently because the mining companies reportdithis not economically viable to use new minteghnologies in
old lakes because of the expenses associatedebidsting and dredging." AR423 at 40-41. Basecharecord, the
Court cannot find that the Corps complied withGM/A duties as to the consideration of on-site mitmyati

n252 Pursuant to an agreement between the CorpgsRadthe CWA guidelines are interpreted as requir-
ing a progressive analysis, from avoidance of irtgp minimization and then to compensation. Memaduan
of Agreement Between the Department of the ArmythiedEnvironmental Protection Agency, effective feeb
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ary 7, 1990)reprinted in Margaret N. Strand, Wetlands Deskbook (2d ed. 19%or to this MOA, the agen-
cies interpreted the role of compensatory mitigatidferently; for example, the Corps occasionalysidered
an applicant's mitigation plan as part of the Cairpgal determination of whether environmentatiseferable
alternatives were available. If the mitigation canpated entirely for the harm, the Corps immediateh-
cluded its alternatives analysis, since the lack nét adverse impact eliminated the need to séardther al-
ternatives to the project. Johnson, Stephen M, &wvdiinimize, Mitigate: The Continuing Constitutiditg of
Wetlands Mitigation after Dolan v. City of Tigar@,Fordham Envtl. Law J. 689, 694-95 (1995).

[*271]

Having previously determined, as discussed abtwat rémand is required because of NEPA-relatedigefiies in
the EIS, and having now determined that remanddaired as to the Corps' failure to conduct a prapalysis of the
first CWA factor, i.e., the existence of practicablternatives, the Court will only briefly addréke other two CWA-
related substantive requirements in an attempdiithte the Corps' proceedings upon remand. Thet@lso has de-
termined that the Corps disobeyed the procedurattives252 of the CWA and its regulations by fajlto encourage
public participation; thus, remand is necessarthatbasis as well.

C. Significant degradation (significantly adversieets on water supplies, wildlife habitat)

Under the CWA, the Corps must evaluate the probiampact, including cumulative impacts, of the prepd ac-
tivity on the public interest -- weighing foresetmbenefits against foreseeable detriments usilhdatdors which may
be relevant." 33 C.F.R. 320.4(a)(1). A permit witit be granted if contrary to public interest vié\va minimum, the
following factors must be addressed: the "relaéiveent [*272] of the public and private need floe proposed struc-
ture or work, the practicability of using reasoraalternative locations and methods to accomptistobjective of the
proposed structure or work and the extent and peenee of the beneficial and/or detrimental effedtgch the pro-
posed structure or work is likely to have on thelfmuand private uses to which the area is suited53 33 C.F.R.
320.4(a)(2). Permits should not issue for actigitieat will cause or contribute to "significant dadption” of the wet-
lands at issue. 40 C.F.R. part 230.10c). Factamgibating to the analysis of whether an activitil wause or contrib-
ute to significant degradation include: "signifitlgradverse effects of the discharge of pollutamtsnunicipal water
supplies, . . . wildlife, . . . wildlife habitat ., or . . . on recreational, aesthetic, and envowalues." 40 C.F.R.
230.10(c)(1), (3), (4).

n253 Additional factors identified in the regulat®include "conservation, economics, aesthetiasge
environmental concerns, wetlands, historic propsrtiish and wildlife values, flood hazards, flotzdp values,
land use, navigation, shore erosion and accreatimeation, water supply and conservation, wataligy en-
ergy needs, safety, food and fiber production, naineeeds, considerations of property ownership engen-
eral, the needs and welfare of the people." 33RC.820.4(a)(1). The Corps at least listed eachese factors,
even though it gave scant analysis to most of tH&R1.028 at 76-83.

[*273]

The NEPA analysis, above, dictates the resultisfrdview, and is incorporated herein. The Courtchudes that
the Corps violated its duties under the CWA byaddressing all relevant factors and by concludiaged upon an
inadequate record, that this mining would not beti@oy to the public interest.

D. Minimization of potential adverse impacts

Permits may issue for activities if "appropriate gmacticable steps have been taken which will mizé potential
adverse impacts of the discharge." 40 C.F.R. 23@)18Ithough the Supreme Court has held that NEB£&s not re-
quire that an EIS contain a complete mitigatiompRobertson v. Methow Valley Citizens Council, 496%. 332, it is
unclear whether that holding extends to the CWA thedactual issuance of the mining permits heifeimd for Ani-
mals, Inc. v. Rice at 544 (where filling of wetlanchnnot be avoided, the appropriate and pracécbps must be
taken to minimize the potential adverse impacthefdischarge on wetlands). The Corps can reduemtial adverse
impacts associated with a discharge by requiringgation n254 as a condition of a permit, [*2733 CFR
325.4(a)(3), but must first avoid resource lossahi¢ extent practicable, 33 CFR 320.4(r)(1).



Page 78
2006 U.S. Dist. LEXIS 12579, *

n254 Mitigation is defined as avoiding the impdtbgether by not taking a certain action or paftaroac-
tion, rectifying the impact by repairing, rehatlating, or restoring the affected environment anmpensating
for the impact by replacing or providing substittgsources or environments. 40 C.F.R. 1508.20.

The Court's discussion above regarding the Coafiaré to comply with the procedural safeguardBlBPA as to
this issue compels a similar conclusion here, that the Corps did not comply with the CWA. TheuBmbserves that
the ROD offers little supplement to the EIS' minirmaalysis, as the majority of the ROD's analy$isnnimization”
is simply a repeated discussion of the groundwsdepage study found in Appendix A to the EIS. ARBLaR41 -- 53
(Section 8, Alternatives). The discussion repontshe various [*275] modeling, all of which can fiemmarized as
simply proving that there is a risk of groundwateepage from the mining and its remnant quarry pie discussion
of minimization that is included presumes that mgnwill occur, which is appropriate for the purpesd minimization
analysis, of course, but then fails to offer speccommendations for minimization. For exampkeveral new water
control structures” proposed by the mining indusiry mentioned, AR1028 at 44, but the Corps nbigstihese struc-
tures would "require additional water to be suppfimm the regional system" in order to achievedfieral seepage
changes. AR1028 at 45-46. n255 "For north of TariBmail, the miners have described how the seepagtl be
avoided through addition of structures but thesaldvoequire additional water from the regional syst' AR1028 at
52.

n255 One of the structures proposed by the miaesgucture on the L-31N canal to raise the wateel|
would be erased by the CERP's proposed fillingf ithe canal and flooding of the adjacent areafteiiCERP
project end date is not until 2013. AR1028 at 49.

[*276]

The need for additional water from the regionateysis a difficult issue for the Corps acting un8erc-
tion 404 of the Clean Water Act to address sineeGlean Water Act reserves water supply aspects to
the States. This issue is certainly recognizechbyState and must be incorporated by the State imai-

ter supply planning. Both resolution of this issunel the design of seepage avoidance/compensatory ac
tions is best done in conjunction with CERP commtsieelated to seepage, which as seen above have
complete [sic] dates of 2013 and 2014.

AR1028 at 52. These minimization plans are notlgeer specific as those examined with approvaliénr& Club v.
United States Army Corps of Eng'rs, 2005 U.S. Diskis 36385 (D.N.J. 2005) (specific minimizatidess included
design of an efficient stormwater management syspdameement of an impervious cap over the contat@ihareas, use
of "best management practices," prompt gradingllabfreduce risk of dispersion, etc.). The Comtiscussion of miti-
gation measures does include reference to spacifiens which would minimize unwelcome water inpuatshe Lake
Belt: removal of barriers [*277] between existipigs, removal of any existing direct canal conratito pits (and
maintenance of a 100-foot distance from canalsjsitaction of a berm around the Lake Belt arearéwent direct
entry of surface water runoff. AR614 at 82. Non¢hafse were implemented in the ROD or permits nBb@ever, and
as such the Corps' treatment of minimization antiation was inadequate.

n256 "The 10-year permit allows time to coordirthi construction of seepage management systems with
the CERP. There is a risk of contamination to thielio wellfield but additional interim restrictiorsse imposed
on the mining and a review is scheduled three yaibes permit issuance to minimize the potentiat the ad-
verse effect will occur." AR1028 at 55.

The Court now turns to the question of whetherGbeps complied with the public participation reguivents of
the CWA.

E. Public participation
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Public participation "shall be provided for, encaged, and assisted" in enforcing the CWA's starsd®3IU.S.C.
§ 1251 [*278] (e). Although the Court is addregsihis as the final aspect of the CWA analysis,ttpic is one of
great importance. The statute guarantees thatutbiecpwill have the opportunity to participate metpermitting proc-
ess, 33 U.S.C. § 1344(a), and that implies thaptiblic will receive information in a manner tigtiseful and sup-
ports meaningful engagement by the public. Unfately, the public's ability to participate in aridrmed way in the
process of issuing the permits presently undeerevias compromised by the Corps' inattention taifjets noted
above in the NEPA analysis, incorporated hereib7rRlaintiffs have complained about the difficultygaining com-
plete and accurate information about this imporéamironmental permitting process, n258 and therCayrees that
clarity and candor seem to have been casualtidtgeaigencies' rushed process. For example, thesGoqplanation, at
AR1028 at 5, for some of the differences in the' EESimatesn259 of acres of impact -- that it fie"tesult of the long
time that this project has undergone review" --sdoet address the differences between the expacted of impact
disclosed [*279] to the public and those actualtgounted for in the ROD.

n257 As yet another example of the flawed inforomatiistributed to the public regarding the extdrthe
proposed project and its impact on wetlands, tieeaesignificant difference in the reported numbaracres to
be mined by the single company responsible fotaigest number of acres of mining, Rinker Materils-
cording to Rinker, a total of 1,963.4 acres willrhzned by Rinker during the ten year permit peridde Affi-
davit of Rinker President, Exh. 1 to Docket Entr§4¢ This amount includes 957.9 acres directlyteeldo
Rinker's own permit, # 200002369, and 442.68 gueesnitted to be mined by Kendall Property and Itves
ments, Permit # 200002369, which relate to a quéatRinker "operates" -- for a total of 1,400&8es under
the new permits. 1d. It thus appears that 562.88sawere subject to previously existing permits. (ithe differ-
ence between 1,400.58 acres and the reportedl&88&l4 acres).The Public Notice (June 2000) isshedtly
after the EIS advised that "the Corps is preserntingis public notice the estimated total extehtemewals and
expansions" but did not specify how many acres wete mined by each company, only that a tote30@,
acres would be covered by the renewals and newitse#iR623A. The Revised Public Notice (March 2001)
does not contain a similar statement as to theisimh of acres covered by renewals, and reporistbalnew
957.9 acres (Rinker) and 442.68 acres (Kendattad of 1,400.58. AR737. A person reviewing thesiRed
Public Notice, which states that it "supercedeiie¥ious public notice," reasonably might concluedand
would be entitled to reach such conclusion -- Riaker's total mining impact during the ten yeariqe will be
only 1,400.58 acres. However, the ROD (April 20@)orts that the total impacts for Rinker's fiest fears of
mining will be 1101.1 (FEC quarry), and 323.6 (Siparry) = 1,424.7 acres, and 536.7 (Kendall), ftotal of
1,961.4 acres, AR1028 at 5, 115 -- a figure whimtiesponds closely with Rinker's report of 1,968:des to be
mined during the ten years, but which is 561 a¢686) more than the public was advised after tt& Ehus,
the public was -- as to just this one companyctiapany mining the largest amount (36%) of thel ©%00
acres to be mined, misinformed as to its impachil&rly, White Rock actually will be mining 941.¢rs,
AR1928 at 115, compared to the 735.63 acres anedunche Revised Public Notice, AR737, a 28% iase

[*280]

n258 Plaintiffs submitted comments to the Corp&4anch 30, 2001, noting the Corps' failure to previd
the public with relevant documents and informationpending applications before the close of thernent pe-
riod, despite a timely request by Sierra Club fmtsinformation. "By denying access to site-spediiforma-
tion and refusing to provide sufficient time to sa@ter relevant information and submit meaningfuhoeents,
the Corps has reduced the public participationgsscequired under the Clear Water Act to nothingenthan
a hollow, make-work exercise." AR793B.

n259 Biological Resource Associates (BRA), andiRptteavy, Skiles, Inc. (FLS) had different estiegt

In addition to the factors discussed earlier inNiieP A analysis of public participation, the Coustes that no pub-
lic hearing was held by the Corps at any time ia thn year administrative process. The level td#rigst in a public
hearing was high, as demonstrated by the numbgeale (250) who attended each time that the Late@ mmittee
held public meetings. The CWA grants the Corpsrdifan [*281] to determine whether public hearirgs held, and
the Corps may decide not to hold a hearing if thefao valid interest to be served by a heari33'U.S.C. § 1344(a),
33 C.F.R. 327.4(b), Fund for Animals, Inc. v. Ri8&,F.3d 535 (11th Cir. 1996) (no public hearingguired); Hough
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v. Marsh, 557 F. Supp. 74, 80 (D. Mass. 1982) (refed for failure to consider local requirementgyredirected that
a public hearing should be conducted). Here, thga€eceived several requests for a public heabiag,concluded
that substantive additional information would netreceived and that a public hearing would not fiethee decision-
making process on this permit application.” AR162813-14.

In light of the fact that there had been no meafiningbmment period orinter alia, the terms and special condi-
tions of permits, and the Corps itself had not caeld a single hearing during the ten years spetmsideration of
these permits, it was an abuse of discretion tdhawe conducted at least one hearing. Indeed,utteb of conducting
one public hearing seems relatively light when PP8veighed against the Corps' obligations to thielip as to these
highly controversial permits, and the Court conekithat the agency abused its discretion in tsisuite. n260

n260 "The CWA does not state that the Corps itsei$t hold its own public hearings regardless of how
many other hearings have been held on a projeaght] For Animals, Inc. v. Rice, 85 F.3d 535 (11th.@R96).
In that case, the Eleventh Circuit noted that thepS had received voluminous written information #mat two
public hearings had been conducted by other esfjtie., the state process), and observed thatijeetors had
not pointed to any new information that was likelyhave been generated by the public hearing.dmpthsent
case, the Plaintiffs have not specifically suggdstbat information would have been presented byn\lidade
County elected officials, or anyone else who hapliested the public hearing on the ROD. Presumally t
County and members of the public would have pravidemments on those items that had never beerodéstl
in the EIS and, thus, never subjected to publiatdyy. As noted by the Eleventh Circuit, "[ilf ti@orps deter-
mines that it has the information necessary tohr@adecision and that there is no valid interefigtserved by a
hearing,' the Corps has the discretion not to bakl" Fund for Animals at 545, citing 33 C.F.R. 34B).

[*283]

F. APA

As with the NEPA analysis above, the Court's caosioluthat the Corps violated the CWA controls theedmina-
tion of whether there was a violation of 8 706§2jhe APA. Specifically, in addition to all of tHedings identified
above, the Court holds that the Corps' failurepolathe rebuttable presumption to this non-watgpehdent activity
resulted in a permitting decision that was "withobservance of procedure required by law," 5 U.§.G06(2)(D).

VI. DID THE CORPS' FAILURE TO ENGAGE IN THE FORMACONSULTATION PROCESS PRIOR TO
ISSUING THE PERMITS VIOLATE THE ESA? (COUNT III)

Plaintiffs allege that the Corps violated the ESAf&iling to complete the formal consultation preses to the en-
dangered wood stork n261 and other species (Cdple Seaside sparrow, snail kite, and American alibep Plaintiffs
also claim that the Corps' decision to issue thenjie for mining violated its duty to use its autityto conserve the
above named species, as required by 16 U.S.C38(dg1).

n261 The wood stork has been on the endangeresirice February 28, 1984. AR568 at 11.

[*284]

Analysis of whether there has been a violatiorhefESA follows a similar path to the Court's analy$ Plaintiffs’
NEPA claims regarding the Corps' preparation offi& "The procedural requirements of the ESA gpoad, and
overlap with, [sic] the procedural requirementN&PA." Sierra Club v. Corps, 295 F.3d 1209, 1218BH{Cir. 2002)
(court will not reverse agency action which wassistent with applicable regulations). n262

n262 For example, both statutes require that anafgassessment of environmental factors be update
the event that new and relevant information isoitrced.
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The ESA provides that each agency shall "in coasah with and with the assistance of the Secrdtarthe Inte-
rior, acting through the FWS], insure that any fageaction] is not likely to jeopardize the contaluexistence of any
endangered species or threatened species orirethit destruction or adverse modification of hathitf such species. .
.. [using] the best scientific [*285] and commafldata available.” 16 U.S.C. § 1526(a)(2). Therey's process be-
gins with a determination of whether there may hemdangered/threatened species in the area todaeted by the
proposed activity, i.e., the "action area." If 9ps@re present in the action area, then the Gemgsjuired to prepare a
Biological Assessment (BA). n263 16 U.S.C. 8 183d(). The action area is defined as "all aredsetaffected di-
rectly or indirectly by the Federal action and nmarely the immediate area involved in the acti&@®.'C.F.R.
402.02(d).

n263 A BA may includénter alia, the results of on-site inspections, the viewseabgnized experts on the spe-
cies at issue, a review of the literature, an aislgf the effects of the action on the speciesi@nthbitat, and

an analysis of alternate actions. 50 C.F.R. 409.12qd, "if new information regarding endangergesies
[becomes] available, or if environmental conseqaesnt already evaluated [come] to light," thenGloeps
must prepare either a new BA or an SEIS. Sierrd €IWCorps, 295 F.3d at 1219-20 (11th Cir. 2002).

[*286]

In April 1996 the FWS provided the Corps with & 6§ protected species which might be in the viginf the
Lake Belt area, and provided specific details aloeutain of the species. FAR134. n264

n264 It should be observed that the Court occalijohas relied upon correspondence that was adeligssthe
Corps, but which the Court has located only inRéSadministrative record. Because it may be tratiburt
overlooked the item in the Corps' record, the qoerstvhether the items were omitted from the Corpsord
will not be raised; rather, the Court has deterhithat the existence of signed copies of memorandarre-
spondence addressed to the Corps can be assuimaeetbeen available to the Corps for its timelyaev

A woodstork (Mycteria americana) rookery has beecudhented approximately one mile west of
the northwest project boundary (off site). Woodssdnave also been documented within the project
boundaries. Apple snails, a primary food sourceEfiegrglades snail kites (Rostrhamus [*287] sodigbi
plumbeus), have also been documented on sitéddditional surveys by the FWS or the project propo
nent may reveal the presence of other listed spégithe vicinity. Formal consultation . . . mayree
quired prior to any habitat alteration associatéth this project.

FAR134. The reported presence of the Wood storkemasigh to trigger the Corps' duty to prepare a65 or to
get a written concurrence from FWS that the progasiming activities were "not likely to adverselffext” protected
species, 50 C.F.R. 402.13(a), but the Corps dith@efor the next two years. n266

n265 There is further evidence that the Corps wasaof the presence of at least one protectedespic
the Lake Belt area. In June 1996, Everglades Rels€znmoup (private consultants) submitted a "Wikl8tudy-
Final Report" to DERM, noting that "twelve listepexies were observed in the [Lake Belt]. . . .[tiake Belt]
serves as a critical peripheral wetland for wadiind foraging. . . . Both juvenile and adult Woddrgs were
observed." FAR132. This report was included inEh® as Appendix D, see AR614 at 40.
[*288]

n266 Instead of preparing a BA or initiating fornsahsultation with FWS, it appears that the Coqgixbled
the FWS to agree to a proposed mitigation ratiowrees lower than FWS preferred. A senior Corpd stafm-
ber made observations about the lack of cooperétimnwas forthcoming from FWS, while at the samet
agreeing with DEP that FWS should be excluded feokharch 20, 1997, meeting scheduled to brief ERA re
garding the Lake Belt mitigation plans and ratio¢e it would be "unwise (and unfair to the resusf to have
them [FWS] pop up uninformed and express a negafugion at this briefing." AR436, AR437. Frustmati
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with FWS apparently lingered, however, and on April997, the Corps' District Engineer advised isthoeit-
side the Corps that "we have done all in our pdweyet . . . someone from FWS to the [Lake Beltriipmeet-
ings." AR453. On April 8, a senior Corps staff meambxclaimed: "I do not know where [FWS and NP$] ar
coming from," AR455, and shortly thereafter asksFW define its precise reservations on the 2.5tihation
ratio but to keep in mind that the mining consartiis "pretty fragile" -- to which FWS responds thagtill has
concerns about seepage problems, AR464. On MayQ®l, FWS submits its formal criticisms regardihg t
EIS to the Corps, and also submits comments jounitly ENP on October 1, 1997. AR512.The Corps pesha
expected FWS to agree, based upon FWS' prior agi@sras to earlier permit applications (in 199dnr
Rinker Materials, was "not likely to adversely affespecies or habitat, FAR127; Rinker sought taifyothat
permit, in 1998, and FWS criticized the littorak#ftplans described at that time, and recommendathst ap-
proval of that permit until a mitigation plan wadidified. FAR127. When Rinker sought to modify dimer
permit in 2000, FWS agreed with the Corps thattioglification created no effects that had not beenipusly
considered. FAR38. It is unclear whether FWS ewa@r 8 BA regarding these permits.

[*289]

When conducting a BA, it must be determined whetheraction at issue "reasonably would be expediegctly
or indirectly, to reduce appreciably the likelihooftboth the survival and recovery of a listed $gem the wild by
reducing the reproduction, numbers, or distributibthat species" -- if the answer is yes, thercigse"jeopardy"” has
been indicated. 50 C.F.R. 402.02. n267 If the B/eads no potential "jeopardy” to listed speciesl e FWS agrees,
then the proposed project may proceed. 50 C.F.R12(k)(1). However, if a BA reveals that the aationay affect
listed species or critical habitat" then the agemeast initiate "formal consultation” with FWS, 50FCR. 402.14(a)
(emphasis added), and FWS must prepare a Biolo@igalion (BO), 16 U.S.C. § 1536(b)(3)(A), 50 C.F4®2.14(Q).
n268

n267 If FWS determines that the proposed actiohphdce any protected species in jeopardy, FWS must
suggest reasonable and prudent alternatives fortiposed activity. 16 U.S.C. § 1536(b)(3)(A), 5¢F R.
402.14(h).
[*290]

n268 For example, on February 19, 1999, the FWSateld a BO to the Corps regarding major projects
surrounding the Lake Belt area (the Modified Wéetiveries to Everglades National Park project, &xmpen-
tal Water Deliveries Program, and the C-111 projeeteinafter collectively referred to as "Mod Watg, spe-
cifically noting alternatives that related to prttag the Cape Sable seaside sparrow. AR1162. Adgthdhe In-
dustry Defendants have noted the existence of d@aBto the C&SF Project, see Reply brief, DocketyE#
44, p. 22 fn18 (citing AR1153), apparently to sugjghat FWS already had performed the legally meqgli
analysis as to the general geographic area, the @dunot infer that the C&SF BO, originally subtted in
1998 and finalized in March 1999, nor the Mod Wat8© which was finalized in February 1999, answiees
guestions presented by the permits at issue 4cpkatly when FWS has not even argued such a point.

In April 1998 the Corps requested n269 and receiwdiien concurrence from FWS, dated May 19, 1988t the
proposed mining activities [*291] "will not advety affect" Federally listed species. AR568. Thepgschad not pre-
pared a BA at the time (nor did it ever prepare) @mal, thus, no BA had been reviewed by FWS befaave its ap-
proval; instead, it appears that the Corps sougbbtain FWS' written concurrence in order to dradonsultation
process quickly.

n269 As noted by the Plaintiffs, AR1336 at 237%, @orps' letter (reportedly dated April 14, 1998) r
guesting the concurrence was not produced.

The May 1998 letter from FWS that provides the corence specifically states that the letter itsétfes not con-
stitute a Biological Opinion" according to the ESithough it did "fulfill the requirements of ESAnd no further ac-
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tion is required [unless modifications are madthtoproject or additional information involving potial impacts to
listed species becomes available]." AR568. FWScdhtitat an endangered wood stork nesting colonyblead identi-
fied within one mile of the Lake Belt in 1989 ait the colony "may utilize [*292] the Lakebeltaras a feeding
and/or roosting area." AR568. The Habitat Managedr@aidelines provided to the Corps along with tbaaurrence
letter state that wood storks "are especially $iwesio any manipulation of a wetland site thauitssin either reduced
amounts or changes in the timing of availabilitfadd" and "[a] major reason for the wood storklohechas been the
loss and degradation of feeding habitat.” The Qinide also reported that "nesting wood storks dstrobtheir feed-
ing in wetlands between 5 and 40 miles from themp!" AR568 at 4-5. n270

n270 FWS' concurrence would have satisfied the €ogsponsibility under the ESA if there had beea-a
tional basis for FWS' position -- but having detared that an endangered species was in the aB¥a should
have been done, and the offering of a concurrenit®ut such study was error on FWS' part, as dissalisn
greater detail below.

Even though FWS specifically stated that its lettas not a BO, and it is clear from the [*293] aetthat no BA
had yet been prepared, the Corps stated in thei&gbt 999 draft

EIS that it had engaged in a "formal" consultati@71 with FWS. AR578 at 100. On May 26, 1999, #gianal
office of the Department of the Interior complairtbdt the Department was not consulted during teparation and
review of the EIS prior to its public release, adhadlt it disagreed with the Corps' conclusion thatEish and Wildlife
Coordination Act did not apply to the proposed pcbj AR605 at 24. The Department reminded the CibrgasFWS'
May 1998 letter recommended several measures potelrecovery of federally listed species, and 'ttreese recom-
mendations [should] be further expanded upon irFthal PEIS by including fish and wildlife enhancemh features,
including descriptions, conceptual maps and drasvisfghe recommended features." AR605 at 20. Desipis re-
minder from a regional agency official of the neeaoordinate with FWS, the Corps did nothing tarafe its state-
ment and the final EIS still claimed that "formalnsultation” was completed, AR614 at 101, and tthetCorps had
obtained FWS' concurrence that there would be ffazt® on listed species, [*294] AR614 at 83. n272

n271 The FWS Handbook on ESA consultations, aviailab
http://www.fws.gov/endangered/consultations/s7hrisindbk.htm, describes a "formal consultation& as
process that "begins with a Federal agency's writtguest and submittal of a complete initiatiookage" and
"concludes with the issuance of a biological opinémd incidental take statement." FWS Handbook, xiv

n272 The publication of the misstatement in the &bBarently prompted the Office of the Secretarthef
Department of the Interior to send a letter toGloeps dated September 20, 2000, noting that the 1988 let-
ter had only been provided by FWS as "very gerterdinical assistance on the concept of the LakeBet
ject" and reminding the Corps that it was "requit@donsult with [FWS] concerning potential effetrifeder-
ally listed species. . . . [and that after] an gsial of potential effects to listed species conéeddty the applicant
or the Corps, formal consultation may be necessanR712.

[*295]

Clearly, the interaction between the Corps and RaEnot constituted a "formal consultation” attihge that the
Corps reported in the EIS that it had. While itasrect that the "informal consultation” procesgaléy could have been
discontinued after the Corps received FWS' writtencurrence, that did not alter the nature of thiminal) consulta-
tion which had occurred until that time and it veasignificant error, and misleading to the pulte,the Corps to de-
scribe it as having been more substantial, i.&granal consultation."

FWS signaled a retraction of its concurrence onusti@1, 2000, when it advised the Corps that "wenet begin
the consultation process for the proposed projattit receiving further information -- thus indigag the agency's de-
sire to re-initiate consultation. AR671. On Marci2801, FWS requested to participate in a siteesuand then, on
April 30, 2001, reported that it could not concuthathe Corps' announcement (Public Notice, June2@@0) that the
proposed mining activities would have "no effect;'that the activities were "not likely to advessaffect” (as an-
nounced by the Corps in the Revised Public NoNach 1, 2001) [*296] federally listed speciefR@24.
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At the same time that FWS requested a site sunamgultants hired by the mining industry were prigmpa BA.
The only BA ever reviewed by either the Corps or$Was the one prepared by Biological Research Aessc(con-
sultants who were retained by attorneys represgthi@ mining permit applicants) n273 on the potdntnpacts of the
ten-year mining plan on the wood stork). n274 Ttwescltants announced that they concurred with timp<C opinion
that the project was not likely to adversely affinet wood stork, because Lake Belt wetlands ddplay a significant
role" as foraging grounds or habitat for wood stokR821B. They did not deny that wood storks haenbfound in
and near the Lake Belt area, nor that hundredsrekaof foraging habitat would be destroyed antvileaod storks
have been observed to have to travel as far agsgéwelles or more in order to forage for food -t@l, they claimed,
not surprisingly, that the mining activities wouldt adversely affect the species. Their conclusdrased on their
claim that "over 90% of the resources that wilil@acted are not high quality wood stork foragiapitat. [*297] "
AR821B at 8, 11. Not only is this statement pateabisurd -- for the acknowledged destruction oesaivhundred
acres of wetlands foraging habitat clearly presant$adverse" impact on a species which is knowretbespecially
sensitive to any manipulation of a wetland sitd thaults in . . . reduced amounts . . . of fodulit'a closer examination
of their derivation of the 90% figure reveals angfigant flaw in their reasoning. That flawed reasw infects the
FWS' reliance on the BA and the Corps' reliancéath the BA and FWS' related opinion, and, consetigerenders a
fatal blow to the ROD. AR1028 at 79.

n273 The Court has found no precedent that forthidpreparation of the BA by an applicant's ageuit,
cautions that this does not seem consistent withatiiguage of the statute or the regulations: "&gshall con-
duct" a BA, 16 U.S.C. § 1536(c)(1); BA should Ipeepared under the direction of [agency]," 50 C.F.R
402.02; any person may prepare BA "under supervisidagency] and in cooperation with [FWS]," 5GF@R.
402.12(b) -- particularly where, as in the insteante, it appears that the BA was prepared indepdydd FWS
with the exception of perhaps one joint site visit.
[*298]

n274 Arguably, the Court could interpret the EISagsoxy for a BA. "When an agency prepares an KIS,
is complying with the BA requirement, provided tloae of the environmental impacts discussed isntipact
on threatened and endangered species." SierravClibrps, 295 F.3d at 1219 (11th Cir. 2002). Howethe
lack of detailed analysis regarding the wood starid the absence of meaningful analysis as to ptlmected
species potentially affected by the proposed minimghibits this particular EIS from satisfying tregjuire-
ments of a BA. Even if this EIS were to be viewsdhaBA, it nevertheless should have resulted ormdl con-
sultation and, because it did not, remand is necgss

The consultants noted that since only 499.8 adrtdeedb,400 total acres (i.e., 9.3%) of wetlandbédmpacted in
the first ten years of mining were the "open caadpietlands" favored by wood storks as foragingssifR821B at 7,
then "more than 90%" of the impacted area shouldamsidered as "not high quality wood stork forggabitat.” This
"conclusion” fails to [*299] account for the fatat wood storks have been observed in other waglaneven those
with some melaleuca infestation -- and to have tedionly the "open canopied wetlands" misrepreskethe extent of
habitat destruction. FWS' letter to the Corps irgést 2000 noted that the wood stork "is dependeritvet prairies
and other wetlands including those habitats invdmethelaleuca . . . for forage habitat." AR671. Hi8 indicates that
at least one wood stork was noted in a wetlands thwet was 50% -- 75% covered with melaleuca, AR&149, 90.
Including these melaleuca-infested areas in a progdeulation of potential habitat destruction ralgethat as much as
1,234.3 acres of prairie (both disturbed and undigd, all with no more than 75% melaleuca coverémaging habi-
tat would be lost -- a total of 23% of the 5,40@eacwithin the 10-year mining plan. AR1028 at 11575 Moreover,
the mining industry, and the Corps, used similgiddo justify further destruction of endangeredodstork foraging
habitat, by claiming that the majority of the La&elt habitat already was compromised by melalemnch tus, of little
value to the wood stork. AR1028 at 79. "The [*300drps is aware of . . . wood stork nests [neanthréng area] and
the fact that the nesting birds forage in the opamopy areas of the Lake Belt and the nearby Pennsatlands.
Without the melaleuca removal required by the péant funded by the mitigation fees these open aveatd be over-
run by vegetation and unavailable to the storkddoage." AR1144 at 15 (Corps' FAQSs). See, alss;udision supra
regarding Corps' compliance with NEPA. The Couddaot (nor should it) become an expert ornithalbtgi recog-
nize that the only BA in this file revealed thag¢ imining in the Lake Belt area "may affect listpgaes or critical
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habitat" such that the Corps should have initidfednal consultation" with the FWS, 50 C.F.R. 4084), and FWS
should have prepared a full Biological Opinion (B@®$ U.S.C. § 1536(b)(3)(A), 50 C.F.R. 402.14(@)76 Unfortu-
nately, the Corps never proposed and FWS nevest@asupon the formal consultation required, evésr &WS had
rescinded (in April 2001) from its statement of comence with the Corps' determination of "not Ik adversely
affect.” [*301] The Corps was in direct violatiofithe ESA by relying on less than "the best ddierand commer-
cial data available" and violated the regulationsdfusing to initiate the "formal consultation"ogess.

n275 Again, as discussed earlier, the mining ingiuestd its agents have attempted to receive falerab
view of their permit applications by referring tegiaded environmental conditions to justify contidulegrada-
tion -- essentially arguing here that since the dvsiork already has been pushed out by melalefestation
and changes in the hydroperiods of wetlands (ewehitsh are caused at least in some part by miriagdl-
ready has occurred and is ongoing), the valuesisfiegraded habitat to the wood stork are lowdrraiming
should be allowed to continue to occur in this aBmilarly, the Industry Defendants highlight thla¢ number
of wood storks using the Tamiami West colony "digantly declined after 2001." Intervening Defentkan
brief, Docket Entry # 36 at p. 45. The offered exgltion is that rookeries move every year, butay fpe sim-
ply that the destruction of surrounding habitat lesimated the population. This Court is unablagprove fur-
ther destruction of wetlands in this area -- pagdigtimportant foraging habitat for the endangevesbd stork -
- until the agencies have done the full investmatiequired by the ESA. Interestingly, the minindustry has
argued, and the Corps has agreed, that the medaieigsted character of portions of the Lake Batlands
justifies their further degradation -- indeed, desfion -- by mining. AR614 at 383, 420. The méjoof this
[mining] impact would occur to melaleuca infesteetlands, which would have a positive benefit of oging a
potential seed source of this highly invasive exsfiecies." AR614 at 83. "The 41,000 acres minieg frefer-
encing a longer term mining plan] is virtually alseriously degraded wetland." AR22 at 5. It seainsast odd
that an industry gains permission to engage iméurénvironmental destruction due, in part, todéstruction
already attributable at least in part to that indis prior actions.

[*302]

n276 This conclusion is buttressed by review ofghe itself, which reported that as many as 53 wood
storks were observed in one day, in April 1995him Lake Belt area and that, according to 1989, dalaeed-
ing rookery including 125 nesting pairs of woodrksowas located only 9 miles west of the Lake Bedia.
ARG614 at 49. Further support is found in the recardOctober 2001 Wading Bird Report prepared by th
South Florida Water Management District indicateat tL400 wood stork nests in Everglades Nationgd Pa
2001 were located in a single colony (Tamiami Westhin a few miles from the Lake Belt project ateader.
AR944 at 3, 14.

In a marked change of direction, on June 22, 2BB1S announced that, based upon its review of theudtants'
BA on wood storks and its own review of maps of phgject area -- and having "conducted aerial rea@sance"” --
the agency "concurs that the proposed projecttisikedy to adversely affect the wood stork." AR83277 Recall that
FWS had stated in April 2001 that its reason fdrbreng able to concur with the Corps' previou)BB or current
determinations of "not likely to adversely affeetds because of "the large scope of this projeciclwalready had
been reduced to ten years], and the fact thateitherélly endangered wood stork . . . has been wdddoraging in the
vicinity." AR824. The regional FWS office also hedmmented, noting in May 2001 that "the proposetkwall have
substantial and unacceptable impacts on aquaticiress of national importance if permitted . . th@ut incorporating
our recommendations . . . | strongly encourage tahuesolution of the identified wetland/wildlit®ncerns at the
field level prior to your decision to issue the pér" AR828. Then, just a few weeks later and withoffering a rea-
sonable explanation for its change in perspeckVeS concluded that the loss of foraging habitat ¢lve ten year life
of the project would not result in harm to woodrk$p and the "likelihood of potential adverse effeto the species are
further diminished through the acquisition and emganent of lands within the Pennsuco mitigatiormaned the crea-
tion of littoral shelves."AR838. n278 It is FWSspmnsibility to explain its decision and -- partanly when [*304]
changing course -- to do so with a reasoned aalggie, e.g., Sierra Club v. Leavitt, 368 F.3d 13806 (11th Cir.
2004) (granting power plant permit was arbitrarg aapricious when agency failed to explain diffgrinterpretations
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of similar terms or to justify decision); Panhangiestern Pipe Line Co. v. F.E.R.C., 196 F.3d 12235 (D.C. Cir.
1999) (remand required when agency fails to exptange in policy regarding pipeline construction).

n277 Several months later, in December 2001, FWiSwrced that it had decided not to request higher
level review of the projects and stated that "allesolved concerns regarding [protected] species bhaen
adequately addressed"” -- despite the agency'sncamgi questions about the adequacy of the projertigation
plan. AR948.

n278 The FWS Handbook provides that "[i]n the ewhatoverall effect of the proposed action is biemnf
to the listed species, but is also likely to casmme adverse effects, then the proposed actidely to ad-
versely effect’ the listed species." Handbook,lis not clear from the record that FWS reliedtib@ mitigation
plan in deciding to concur with the Corps' "no ageeeffect" decision. However, even if the longgamitiga-
tive restoration, including the heavily-criticiz8i@toral shelves," included in the Lake Belt migiplan will be
beneficial to the wood stork, it is undeniable ffrevidence in the agencies' own records) that téree
some adverse effects; thus, the agencies' connkisiathe contrary were erroneous.

[*305]

The agency's change in position is irrational,sugported by the record, and otherwise violate€®a and its
regulations, such that the Corps should not haliedren FWS' new/renewed concurrence. For exanifWés adopts
the BA's statements that "wetlands at the projéetase used by wood storks," and that there wlbid'loss of foraging
habitat,” but then concludes that this "will nasuk in harm to wood storks" because the wetlandsetdestroyed "are
not measurably limiting to this species for foragdue to their close proximity to [a] greater exgmof Everglades and
other protected wetlands" AR838. In other words,wlvod storks simply can relocate to other areaeshe mining
will destroy wetlands presently used as the bfaitsi source. This reveals that, at a minimum, tieemn effect on the
species and formal consultation should have bagated by the Corps, 50 C.F.R. 402.14(a). FurtR&¥vS' conclusion
that the wood storks readily can go to other "asljaprotected wetlands" is unsupported by the ceaad/or irrational
for at least three reasons. The mining plan itsélfhave an effect, through groundwater flow [*30énd seepage, on
these adjacent wetlands which may affect theirasstraging habitat. n279 The "adjacent wetlandsghich pre-
sumably are located on Everglades National Parggitg and the Pennsuco mitigation site -- are kxtaeveral miles
from many of the wetland acres slated to be destt@yring the first ten years of mining (even thHotigpse mining
sites are within the foraging range of wood stor&sting in the protected wetlands) and this digtanay negatively
impact the birds' successful breeding. n280 Amdllfy, it is unclear from the record why wood s®kould choose to
leave otherwise productive foraging sites curreb#ing used and instead travel to "adjacent preteaetlands" --
other than because their preferred foraging siex®Wweing destroyed by mining. If the Court weréottow FWS' rea-
soning, every project proposed near the Everglhid¢i®nal Park could simply point to the existen€&aaljacent pro-
tected wetlands" as a refuge for species being@drout by habitat destruction.

n279 "The increased mined area had a direct ingratite groundwater flow and levee seepage [in the
Lake Belt area] and its vicinities. Eastward grouater flow and seepage from WCAS3B and the Penngdeb
lands . . . significantly increased.” AR618 at13F\WMD August 21, 2000, reports that Pennsuco whaiee
13% to 19% shorter hydro-period).
[*307]

n280 There is no explanation in the record as tg this forced shift to another feeding locatiom, ,iin
"adjacent protected wetlands," which is not beisgduby the wood storks presently foraging in thieel Belt
and presumably would not occur but for the impositf the mining activities and consequent destinaf
wetlands, is not considered to be an adverse affethe species, or at least an effect which shivigder a
formal consultation.

FWS also notes that the 499.8 acres of open-cashepdands -- used as wood stork foraging habitattfe ma-
jority of observed wood storks, as referenced éBIA - "are at risk of transition to forested watla dominated by
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melaleuca as a result of hydrological degradatiaihé area,” AR838, implying that even without thiming activities
this habitat would be lost. This implication faitsaccount for successful melaleuca eradicaticorisfthat are outlined
in the record and which might be employed in theealse of mining, n281 or the fact that wood stqrkdably could
forage in these wetlands for several years urgy thecame [*308] overly infested with melaleuc282 In summary,
the Corps should not have relied on FWS' quick ghan position, particularly in the absence of altisy BA and
more substantive consultation, because it cleasly mot supported by the record before either theCaor FWS.

n281 Obviously, the complete destruction of thelavets by mining is not the only method of succdsfu
eradicating melaleuca. (Indeed, the edges of thergpits may be subject to melaleuca infestatiter ahe
mining has been completed. "Melaleuca will invaase [shelves around the quarry pits] just asesdo any
wetland community in southern Florida where wagsels can fluctuate." SAR1336 at 2472.)

n282 Recall that wood storks were observed in arthsas much as 50% to 75% melaleuca coverage.

Shortly before the permits were to be issued, th&forwarded a copy of the above-mentioned Octabel
South Florida Wading Bird Report, and stated itgebéhat information in that report, i.e., "thad® of all [*309]
Wood storks in Everglades National Park are locatdtie Tamiami West colony. . . . located 4.6 siftem the
southwestern corner of the Lake Belt study aredwithin] primary foraging radius [of] at leas? Iniles" did not, in
the Corps' view, provide additional informationtth@quires re-initiation of consultation.” AR98bBhe presentation of
new information triggers a re-initiation of formadnsultation when such information "reveals effedtthe action that
may affect listed species or critical habitat imanner or to an extent not previously consideredif the action "is
subsequently modified in a manner that causesfantébd the listed species or critical habitat tvas not considered in
the biological opinion." Either the Corps or the B\Way request re-initiation. 50 C.F.R. 402.16.1@i€{ub v. Marsh,
816 F.2d 1376 (9th Cir. 1987) (Corps was arbiteargl capricious by not re-initiating consultatioteaft was requested
by FWS). Neither agency did so in this case. Thegp€celied on a supplemental report prepared bgdinee private
consultants who prepared the BA, which explained tihe information [*310] in the Wading Bird Repavras all pre-
viously available, and that the particular colodegritified in that report was "not highly dependanthe lands within
the 10-year mining footprint." n283 AR985. Similatb the Court's conclusion, above, that the Cdgilsire to prepare
a SEIS presents less of an issue in light of tleessary remand for correction of significant flawshe original EIS,
the Court finds that a decision about the agenfadste to re-initiate the ESA consultation isdgzertinent because of
the remand that must be ordered to permit the ageta remedy the problems in their minimal origic@nsultation.

n283 It is not clear from the record whether eithiethe agencies attempted to evaluate whethdptiger
range, i.e., 50-year, mining plan would adverséfigch any protected species -- a question whicimsesome-
what relevant in light of the acknowledged naturéhe current permits as "bridging permits" and @@ ps' ap-
parent intention to approve the full mining plarttie near future.

[*311]
This Court is refraining, as required, from sulbsiitg its own judgment for that of the agency, based upon the

clear evidence of the flawed logic in FWS' opinitire Court must find that the agency's "writtenagnence" conclu-
sion lacks a rational basis and the Corps errednithehose to rely on that concurrence. At a minimthe evidence of
an "effect” on the wood stork required the initiatiof "formal consultation” by the Corps which wabtiave lead to the
preparation of a BO by FWS in accord with the E®# &s related regulations. "Agency actions mustdwersed as
arbitrary and capricious when the agency failsxiangine the relevant data and articulate a satsfpaexplanation for
its action including a rational connection betwéem facts found and the choice made.™ Sierra @lWartin, 168 F.3d

1, 5 (11th Cir. 1999) (quoting Motor Vehicle Mfisss'n v. State Farm Mut. Auto. Ins. Co., 463 U.$.43 (1983)).

The Corps also erred in its general duty to progideurate information to the public. On at leagi tecasions (the
publication of the EIS in May 2000, and the issu#aoftthe Public Notice in June 2000), the [*312]blic was in-
formed that there would be no effects on endangeré¢ldreatened species, in addition to being asstina the Corps
had engaged in "formal consultation” and that tlepsed mining project "was in full compliance witie [ESA]."
ARG614 at 92. As late as March 2001, when the Cimqaged its Revised Public Notice, the public wédsrimed only
that the proposed project was "not likely to adebraffect” protected species or their critical itatb The Corps' "Fre-
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quently Asked Questions" document, posted on itssite at www.saj.usace.army.mil (dated April 20020 and in-
cluded in the administrative record, contains thfving statement:

The Lake Belt wetlands currently host predominaa#igtic, invasive plants (Melaleuca); resulting in
degraded wildlife habitat. Melaleuca eradicatiod ather restoration efforts on lands acquired far-m
gation will encourage reestablishment of nativenptand animal species and communities. Mining will
degrade some wetlands, but the resulting decreasidlife habitat is compensated for by increased
habitat values in the mitigated areas. Additiorallegical benefits are provided from small areas of
marsh [*313] that will be created around each cletegl mine pit.

AR 1144 at 9. n284 The Corps informed the publiy ¢imat the mining will degrade "some" of the wetlis (when
actually thousands of acres of wetlands will berdgsd -- including hundreds of acres that mightehaeen foraging
habitat for the wood stork), and reports nothingulthe presence of the endangered wood storleiara.

n284 The Court deliberately has quoted extensifrely the Corps' News Release and website informatio
contained in the record. The federal environmedatas embrace the principles of transparency andigimb
volvement in the decision-making process. Thussehmublic materials that are most accessible, & mpws re-
lease or information stored on a website, may betimary source of information for the public, aegresent
the first level of information that may be reliedan by those who would otherwise choose to se¢kduen-
gagement in the process. If the Corps' public mfition is not sufficiently revealing of the acthalrms to the
public that are being considered, or does not atelyrportray the alleged benefits of the permittapproval,
there is a risk that potential objectors might retythis flawed information and unnecessarily aloaritheir ef-
forts to participate in the process -- therebytiingj the benefits that public participation is dged to achieve.

[*314]

In summary, the ESA requires that the Corps consitiit the FWS about a proposed action's impactrotepted
species, and the FWS has a duty -- when such impaetidentified -- to arrive at a BO based upenitést scientific
data available. Fund for Animals, Inc. v. Rice,88d 535, 547 (11th Cir. 1996). Here, the Courddithat the Corps
was arbitrary and capricious in several ways: meparing, or supervising the preparation of, a Béling to initiate
formal consultation with FWS on a number of occasjgarticularly after FWS' April 2001 letter; relg on FWS'
determination in June 2001 that the wood stork Wit be adversely affected by the destructiomotisands of acres
of wetlands, particularly in light of the limitedhalysis in the BA and FWS' failure to prepare a R@85 and misrepre-
senting in several public documents the naturésafansultation with FWS. n286

n285 The present case is easily distinguishabla fie appellate court's opinion in Sierra Club, FS&d at
1222, in that case none of the wildlife surveyscuaried between the dates of the EIS and the isswafrtbe
permits found any of the species that were theestilgif the objections (i.e., Florida panther ardélprotected
plant species) in or near the action area; in eshtin the present case the Corps had unconteavevidence
that wood storks were frequenting the Lake Belaakdso, neither the FWS nor its administrativeorelcwas
before the appellate court in Sierra Club, unlikéhie present case. Sierra Club, at 1222.
[*315]

n286 It is irrelevant, and not even argued by Dadeits, whether such misrepresentations were simigy
takes, for the public is entitled to accurate infation and the Corps' failure to provide correatesnents on
important issues -- even after having been notifiethe error -- is inexcusable.

To be clear, the Court is not announcing a conafutfiat the proposed mining will be so damaginthéwood
stork's habitat that it must not be approved; mative Court is finding that the Corps (and FWS)udtl have conducted
the formal consultation process required by the BE#4 50 C.F.R. 402.14(a) because it was clear fhemecord be-
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fore the agencies that the proposed mining, atnénmim, "may affect" the wood stork. n287 Based ughendecision

documents before the Court, the Court simply ishisnto conclude that the Corps or FWS relied on'tiesst scientific
and commercial evidence available" regarding thedwstork, and this raises the Court's concern alvhather other

species were ignored. Upon remand, the formal dtaimin process should comply [*316] with all goming regula-

tions and also address any other protected spasiexjuired by the ESA.

n287 The fault for this situation lies primarilytvithe Corps, for it must request the formal cotagian --
FWS cannot force an agency to engage therein. Faffiibbok, 2-10.

VII. DID FWS' DECISION TO CONCUR IN THE CORPS' CONC LUSIONS REGARDING PROTECTED
SPECIES COMPLY WITH THE APA 706(2)? (COUNT IV)

Plaintiffs claim that the FWS failed to discharggeduties in at least four ways: FWS should noehaancurred
with the Corps' decision that there would be nceasty effect upon any species, FWS should haveedsis formal
consultation as to the wood stork, FWS should hmshed for a re-initiation of informal consultatiafter receiving
the October 2001 report on the presence of woattsto the area, and FWS should have pushed 1eaat informal
consultation on the Cape Sable seaside sparrowC®oha must determine whether, consistent withstaedards of the
APA, Bennett v. Spear, 520 U.S. 154 (1997), [*3FAVS properly performed its duties. As long aséfisra rational
connection between the FWS decisions and the rdaotsl, the Court will not find a violation. The @t's duty is "to
ensure that the agency took a hard look' at the@mmental consequences of the proposed actios'F238d at 1216
(citing North Buckhead Civic Ass'n v. Skinner, 992d 1533, 1541 (11th Cir. 1990).

As described in the preceding section, FWS shoudghge in formal consultation whenever a BA revéds a
protected species "may" be affected, 50 C.F.R.1414a). FWS must review the available data and exideevaluate
the status of the species and the potential eftddtse agency action, and formulate a Biologicpinibn (BO), which
states whether the action and its cumulative effa288 are likely to jeopardize the continued exise of the species.
Id. 295 F.3d at 1213-14; 16 U.S.C. § 1536(b)(3)&9 C.F.R. 402.14(g). When FWS reviewed the lichB& submit-
ted by the permit applicants' consultant, it shdwdsde triggered the agency to push for formal clhatgon [*318] with
the Corps and, subsequently, to prepare a BO ¢maplied with the agency's own regulations. It did, @nd therefore
FWS' actions were arbitrary and capricious. Siéfub v. Johnson, 2006 U.S. App. LEXIS 1380 (11th @an. 20,
2006) (EPA was arbitrary and capricious when iethto comply with unambiguous regulatory requiretheSierra
Club v.Martin, 168 F.3d 1 (11th Cir. 1999) (ageuegision not entitled to deference since decisiofaied National
Forest Management Act and regulations).

n288 According to the Handbook, cumulative effertsthose effects of future State or private atitivi
not involving Federal activities, that are reasdyalertain to occur within the action area [thathie subject of
the consultation]. . . . This definition . . . sldbuot be confused with the broader use of thisiter[NEPA]."
Handbook, xiii.

The FWS' failings were compounded by the Corps-eampliance, resulting in agency decisions in whiddre is
no confidence [*319] -- remand for the "hard looktuired by Marsh v. Oregon Nat'l Resources CousgD U.S.
360 (1989), is the only conclusion that can be sugpl upon a review of these administrative recdrdthe final
analysis, the Court finds that the record doegexgal a rational basis for the FWS' decision iryNI898 to concur in
the Corps' conclusion that the mining activityriat likely to adversely affect the wood stork," AF8 nor was there a
satisfactory explanation for the change in FWSItmmrsbetween April 2001 and June 2001. RemandWsHks neces-
sary, to permit the agency to consult formally vifie Corps, and to develop a BO that addresses$ @e relevant fac-
tors as to all of the pertinent species.

CONCLUSION

In finding deficiencies in the agency procedurd®feed up to and including the issuance of the R@Bpril
2002, the Court is mindful of the events of subsetyears, as reported by the parties. Mining lcasroed with its
attendant capital expenditures and profits. Miimafees have been collected. Additional studieghzeen conducted.
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Most importantly, wetlands have been permanentsirdged. Regardless, however, [*320] of whethew studies
may soon indicate that the Aquifer is not beingied by the mining activities, or that the groundwatepage effects
can be minimized, or even if a more probing analysveals that there truly are no practicable amit@nmentally
preferable alternatives to mining in this precioesource, the Court's conclusion would be uncharigased upon the
record presented by these two federal agenciegfaiied to carry out their duty to protect the éeal wetlands and
protected species -- placed in their care by Cazgrefrom private exploitation to the detrimentleé public interest.
The law is clear that statutory and regulatoryeiiiannot be ignored. In this case, the consegs@fitke agencies'
disregard for their own regulations may be sigaific harmful, irreversible effects.

The Corps' and FWS' decisions apparently were pugitlenced by factors that are not as importanthe protec-
tion of the natural environment. For example, tloepS gave too much weight to the pressure fronsthie legislature
not to lose a mitigation funding mechanism. Thespaliere swayed by the momentum of decades of mharg
taken place in the area [*321] -- despite the obsidestruction of wetlands that it had causewedisas the menacing
threat of takings litigation being raised very effeely by the permit applicants. There are a nudig of defects evi-
denced in the issuance of these permits. Someeqirthblems may be classified as small or insigaificbut some are
vitally important, such as the question of grounthvaeepage and potential contamination of the faguin total, the
Court sees a maze of human failures in the issuaintese permits and the process that lead taehidt. Even if one
or two of the defects were not enough on their tawequire remand of this matter, the cumulatiectfof these ir-
regularities makes it clear that further environtaéanalysis should have been conducted and a eimarecessary.
The Court cannot ignore the dangers presentedib®ygdise. The Corps' apparent disregard for thadérgpanswers to
guestions -- including the Corps' failure to gramteven to respond timely, to the request for lalipinearing submitted
by the Miami-Dade County Manager on behalf of tleei@ty Commission -- is another item which, in cation with
the maze of irregularities referred [*322] toaidditional impetus for my conclusion that the pésrshould not have
been issued on this record.

Not the least of the problems is the destructiothefwetlands. Wetlands play an important role,amdy in the ar-
eas in which they lie, but also to the entire Elatgs and South Florida ecosystem. As the Corps'regulations
state, wetlands are a "productive and valuableipubsource, the unnecessary alteration or degiruof which should
be discouraged.” 33 C.F.R. 320.4(b)(1). The abseht®e wetlands already eliminated by the limestonning will
prove very harmful to the Everglades when, e.@ séepage now occurring continues to increaseadlitional min-
ing. "From a national perspective, the degradatiodestruction of special aquatic sites . . . issidered to be among
the most severe environmental impacts.” 40 C.F3R.14d). n289 The Court has no alternative buetoand this per-
mitting process to the Corps and FWS so that they make better decisions, not simply to preparevam more ex-
haustive administrative record, but rather to ergaghe meaningful analysis required by the APEPM, [*323]
CWA, and ESA. n290

n289 The EPA regulations are specifically applieablthe Corps as stated in 33 C.F.R. 320.4(a).

n290 Ironically, if the Corps had decided to deémyse permits, the record contains ample evidensepo
port confirmation of such a decision.

The Court has not yet determined an appropriatedgrin this case. For example, whether all miniamé con-
ducted pursuant to these "bridging permits" shaelase while the Corps and FWS are reviewing thessees on re-
mand, or just that portion of mining that is attitiédble to the new permits. The parties shall lhefissue for the
Court, i.e., the nature of the injunction, if amich should issue, and the Court will hold a haegen the question of
remedies after review of the parties' briefs. Thefb shall be submitted no later than April 190@0All response
briefs shall be filed no later than April 26, andearing will be held at 11:00 a.m. on May 10, 2006

The Court cannot resist these final observatigt324] The Corps was, and | am, faced with a nabfficult deci-
sion: to balance the rights and interests of tipasBcular mining companies with the rights andfese of the public. In
the last analysis, the Court finds that the redoftiis case compels the conclusion that the pershibuld not have
been issued. Not only have I, and the Corps shioaNg, considered the condition of the wetlandsrenment at the
time that the permits were issued, but | also hawked directly into the future of fifty years ofimmg in this area -- a
point clearly implied by the Corps' "bridging petgiiand vague "special conditions" thereon -- afidd that, based
upon application of the factors identified by Coegg to the record before me, the Corps shouldana issued these
permits authorizing this mining.



Page 91
2006 U.S. Dist. LEXIS 12579, *

To summarize the above, it is hereby

ORDERED AND ADJUDGED that judgment be entered f@imiffs as to Counts I, 1lI, IV, and V. Furtheas
stated above, the Plaintiffs' motion to dismiss @eul and VI without prejudice is GRANTED, and tR&intiffs' mo-
tion to strike is DENIED.

This matter is REMANDED to the United States Armgr@s of Engineers for further development, consiste
[*325] with the above discussion. The Court resgurisdiction for the purpose of determining aprapriate remedy,
and for all other necessary purposes.

DONE AND ORDERED in Chambers in Miami this 22nd adyMarch 2006.
WILLIAM M. HOEVELER

SENIOR UNITED STATES DISTRICT JUDGE

ATTACHMENT

APPENDIX A
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